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brief, pro se.DuVernay, byDavid E.

(K. Brooks,attorney general Allen senior assistantA. Delaney,Michael
brief), respondent.on the for theattorney general,

Dalianis, DuVernay, appealand Rae a decisionpetitioners,J. The David
of Environmental ServicesHampshire Departmentof the Newrespondent,

(DES), exemption septic systemstheir for a tax for twodenying application
2009). Weproperty. (Supp.See RSA 72:12-aservicing their residential

reverse.
in DuVernays propertynot The ownfollowing dispute.The facts are

includes twoRindge. propertyLake in Theiradjacent to Monomonac
residence,home, and atheirsingle-family primarya which isbuildings:

2009, theyInseptic system.Each has ownbuilding itscottage.small
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applied to DES for a under forpollution exemptioncontrol tax RSA 72:12-a
systemsthe septic property. investigatedtwo and the associated real DES

DuVernays’the application, septic systemsand concluded that the were
However,pollution within meaningcontrol facilities the of RSA 72:12-a. it

application exemption,denied their for a tax that astating “granting tax
not,forexemption these individual treatment inseptic systems, would

judgment, reasonably objectsomepromote proper public[DES’s] of
omitted.)(Quotation uponwelfare or interest.” DES our inrelied decision

Appeal 21, 26-27(2008),Town 158of Rindge, N.H. in which we aupheldof
tax underexemption the same statute for Franklin Pierce University’s

facility. DuVernayswastewater treatment The motionfiled a for reconsid­
eration, which DES denied. This appeal followed.

Our of agencyreview decisions is narrow in scope. Appeal Townof of
Bethlehem, (2006).314,154 N.H. “Agency318 findings primaare deemed

lawful and reasonable and we do not sit as a oftrier fact in reviewingfacie
However,them. we will overturn agency decisions when the appealing

party by a preponderanceshows clear of the evidence that the agency’s
(citationunjust, omitted).decision is unreasonable or unlawful.” Id.

72:12-a, I,RSA provides:

Any person, builds,firm or corporation constructs,which
installs, or places device,in in anyuse this state treatment facility,
appliance, or wholly partlyinstallation or for the ofpurpose
reducing, orcontrolling, eliminating any of airsource or water
pollution shall be toentitled have the value of facility anysaid and

therefor,real estate anecessary or percentage thereof deter-
section,inmined accordance with this exempted from the taxes

levied under chapterthis for the of inperiod years which the
device,facility, orappliance, installation is used in accordance with

provisionsthe of this section.

DuVernays argueThe that because DES found that septictheir
systems pollution pursuantare control plainfacilities to the ofmeaning

72:12-a,RSA its denial of their application unjust,was unreasonable and
agree.unlawful. We RSA 72:12-a thatprovides qualifying pollution control

facilities shall receive a exemption. Nothingtax in permitsthe statute DES
to exercise its deny exemptiondiscretion to an qualifying facility.to a See

O’Lantern, Inc.,In 445, (1978) (“Anre Jack 118 mayN.H. 448 agency not
to,add orchange, modify the statute by regulation through case-by-caseor

adjudication.”); N.H., (1983)Appeal 79, 88Public Serv. Co. 124N.H.cf. of of
(noting that the inquiryrelevant theunder statute is the of thepurpose
facility notand its effectiveness in controlling pollution).
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mandatoryin RSA 72:12-a is athat word “shall”DES concedes the
(2005),643, arguescommand, Wheeler, 152 N.H. 645 butv.McCarthysee

II, the5 of Newlawfully because Part Articlereasonablyit andthat acted
inequalityand assess-Constitution, uniformityrequireswhichHampshire

taxes, exemptionnot a tax forpermitof doespropertyment and collection
however,arguments, rely uponAll of DES’sDuVernays’ septic system.the

holding Rindge.in Townmisunderstanding Appealof oura ofof

atown DES decisionappealedIn theRindge,TownAppeal of of
for wastewaterUniversity exemptiona tax itsFranklin Piercegranting

Rindge,Town 158Appealthe same statute.facilitytreatment under of of
decision, a constitu­we addressed similaraffirmingat In DES’sN.H. 23.

I,Part Article 10 and Partuponthe town basedargument bytional raised
26;II, Opinionat the JusticesArticle the State Constitution. Id. see5 of of

374,(Mun. Prop.),Elec. Personal 144 N.H. 378Exemptions Util.Tax for
just(1999) supported byif aretheyare constitutional(“Exemptions

reasons, publicofthereby reasonably proper objectsomepromoteand
omitted)). arguedthe thatSpecifically,or interest.” town(quotationwelfare

facility,the treatment which wasexemptionthe for wastewatergranting
promote objectto a of welfareby regulation, proper publicmandated failed

Town at 26. It assertedRindge,interest. 158 N.H.public Appealor of of
given taxpayera tax is to a“No interest is served when breakpublicthat:

omitted).(quotationthe Id.nothing requires.”does what lawexceptwho
why prevail upon argument,In not this weexplaining the town could

that, university’sthe the taxcontrary presumptions,out to town’spointed
did, fact, ofspecific proper objects publicinexemption promote several

noted, a exemptionfor that taxexample,or interest. Id. at 27. Wewelfare
of or installation ofencourage preemptivecould the installation devices the

Id.quality requires.devices than the minimum that the law We alsohigher
from the fact that thethat another benefit “stemspublicobserved

mightwhichuniversity’s facility pollution obligationfulfills a control
Rindge.”otherwise fall to Id.

Here, for control facilities that are notpollutionDES concedes that
analysis public“theby regulation, regardingmandated constitutional

publicusually easy” provideis control devices“[pjollutionbenefit because
hand,by pollutionenvironment.” On the other forprotectingbenefit the

Townalready required, Appealthat are DES readscontrol facilities of of
a unconstitutionalRindge holding exemptionthat tax would begrantingas

publicthe or similar benefits asfacility providesunless the same additional
short, that, when athose we in that case. In DES contendsidentified

by regulation, publicsome additionalfacilitycontrol is mandatedpollution
is required. disagree.benefit We
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Rindge,In we not to thatAppeal imply anyTown did intendof of
benefit, pollution control,additional other than was forpublic required a

afacility exemptionto be entitled to tax Althoughunder RSA 72:12-a. we
dicta,specific publiccited of additional inexamples benefits we never held

Indeed,that these additional constitutionally required.benefits were in
explaining “may”that a tax exemption entityaffect when an to installelects

installs,a device orparticular typewhat of device it not thatwe did find the
specific pollution bycontrol devices installed the inuniversity fact were

requiredinstalled earlier than law or ofby they qualitythat were a higher
than required bythose law. Id. long facility qualifiesAs as a under the plain

statute, and,meaning thus,of the promotes publicthe of controllingbenefit
pollution, DES has no discretion to adeny applicant exemption.the tax

Reversed.

Broderick, C.J., Duggan, JJ.,and Conboy,Hicks and concurred.
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