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formula, theHodginsto thethe trial court’s order referredAlthough
tothat, fact, applynot this formulain the court didrecord demonstrates

it to do so.requiredaccount. Nor wasthe retirementrespondent’sdivide
401(k) account, a definedbenefit, wasarespondent’sid. retirementSee The

Therefore,such, value. See id.As it had an ascertainableplan.contribution
formulanot, to, to the Hodginsno need resorttrial did and hadthe court
as of theretirement benefitrespondent’sactual value of theto ascertain the

See id.valuation date.

failed tothe erred when itaddress trial courtFinally, we whether
soughtmotioncompel. respondent’sto Therespondent’sthe motiongrant

him access to informationallowinga formcompel petitioner signto the to
havethe trial court shouldarguesaccounts. He thatabout her retirement

to seekpetitionerthemotion because the court allowedgranted his
to his retirement benefit. Sincegains/lossesthe topertaininginformation

she and sincesought,the informationactuallythe never obtainedpetitioner
of retirementpetitioner’sthe amount the ownparties disputedthe never

benefit, by failingreversiblethat the trial court committed no errorwe hold
to motion.grant his

Affirmed.

Conboy,G.J., Duggan, JJ.,Broderick, and Hicks concurred.and
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Boston, C.M.P.C., MassachusettsMeyer, {SuzanneLubin of&
for theNovotny orally),brief, Benjamin R.on the andMcDonough

plaintiffs.

(Todd on thePeters, PLLC, Hathawayof ManchesterWadleigh, &Starr
Madden, M.D., A.EugeneE.and for defendants Jenniferorally),brief

Partners, Neurology.Lesser, D.O., and FoundationFoundation Medical

onRath, PC, C.of Nashua BartholomewPignatelli,andYoung {Kenneth
Rao,Nagbhushanfor S. M.D.orally),the brief and defendant

Beckles, aBRODERICK, Wesley Maggie appealplaintiffs,C.J. The and
J.) onsummary judgmentSuperior {Barry, grantingof the Courtdecision

defendants, E.in favor the Jennifermalpractice claims oftheir medical
Partners,D.O.,Madden, M.D., Lesser,A. Foundation MedicalEugene

Rao, andM.D. reverseNeurology, Nagbhushanand S. WeFoundation
remand.

I

in the trialfacts in the record andundisputed providedrecite theWe
Inat work.injuryBeckles sustained a neckWesleycourt’s Plaintifforder.

lawsuit,O’Dea, M.D., not this2003, partya named toMarch Barbara
necessarilythat were notsymptomsBeckles and notedexamined Mr.

indicateIn the medical recordsinjury. particular,consistent his workwith
body,histingling partshe and in different oftightnessthat suffered

weakness, sidenumbness, muscle to the leftfeelinga of weaknessgeneral
sensations, balance, gaitand with andhis difficultiesbody,of shock-like

todaythat: “Gait is abnormal with somememory Her notes staterecall.
side, at a mild and at onelimp,on left times withquestionable weakness the

get uprightto intoagainstto fall a bit the wall backpoint appeared[he]
to fallsquat,with to starteddifficulty attemptinghad a similarposture. He

alsobit, supportI the with this.” Shehelp patienta and had tobackwards
of or dates.”sequencehad recollection of events“poordocumented that he

Beckles hadevaluatingincluded whether Mr.Dr. O’Dea’srecommendations
deficiencyB12difficulty causing pernicioussuch as [vitamin]“metabolic

him toto this.” She referredsecondary neurological symptomsanemia with
anddiagnosiscare for furtherprimary physiciana and hisneurologist

treatment.
follow-up25, met Dr. O’Dea for aagainMr. Beckles withOn March

recentlyhe had missednotes indicate thatprogressand herappointment,
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aappointmentstwo scheduled with because he could not findneurologist
“the location.” also his “continued difficulties theright She noted with

extremities,”wastingbalance and sense of in his lower and documented a
inrecent which he lost his balance and fell at The doctor’sepisode work.

patient difficultynotes reflect that still with togait,”“[t]he ha[d] continued
difficulties, touchinghave “balance at times to the wall[came] close while

walk,” “a withtrying displayed difficultyto marked to do evenattempting
partial squat,” “appear[ed]a and to swaying tendency.”have some

Rao,following day,The was aby neurologist.Mr. Beckles examined Dr.
Dr. Rao on at andtemporary assignment Neurology,was Foundation

Dr.neurologist co-signedLesser Dr. Rao’s Dr.notes. Rao’s notes document
that experience difficultyMr. Beckles continued to andgaitwith his

condition,In hisbalance. of Mr. Beckles’ he noted:description “He walks
almost if he is spastic Romberg testingas and has ataxia. On he fellalmost
to the left. With hetogether difficulty balancinghis feet has some himself.”

work,When onopining abilityMr. Beckles’ to Dr. Rao noted “hethat
should be lifting heavynot and should not bethings doing complicated

requires supervision prevent any[andmaneuvers close tohe] falls.”After
causes,noting possibleseveral Dr. Rao ordered various atesting including

blood test to check his B12 and folate levels.”“[vitamin]
later, 28,Two ondays byMarch Mr. Beckles primarywas examined his

care Dr.physician, Madden. Dr. Madden documented Mr. Beckles’ prob-
numbness,lems with gait,coordination and and concluded that his symp-

toms with probablewere “associated depression.” The doctor also noted
that “I went histhrough historyentire of this event and examined him and
he never mentioned me byto that he had been neurologyseen Dr. Rao of
(Dr. justpartner), medication,Lesser’s this Dr. prescribedweek.” Madden
planned waitto for to“neurology complete their and aworkup,” ordered
complete blood count.

weekend, 6,followingThe on Mr. Beckles atApril fell home and
in right leg.fractured a bone his The surroundingcircumstances the fall are

home,unclear. A medical progress Aprilnote dated 10 stated: “At he...
unsteadybecame rightand twisted his ankle after a onfall 04/06/03.”

Another medical note documented: “He also tells me that ... fellhe
hisfracturing right However,foot. He could not tell theme details.” one

“Inmedical note stated: retrospect, patient probablythe had a rather
B12 deficiencysevere tocontributing gait disturbance which subsequently

led to fall in Dr.April.”his Rao examined Mr. Beckles at the end of April
for a neurology follow-up,and notes “Ireported:his would like him haveto
physical therapy especially gaitfor as he hadtraining difficulty andwalking

fracture).was ataxic fall in I(causing resultinghis a thehope gait training
will his toimprove ability walk.”
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7, emergencytoMr. was admitted theon BecklesSubsequently, June
it wasMedical Center whereHampshireat Southern Newdepartment

toin one traveledlegshad of his anddevelopedthat blood clotsdiscovered
in the bloodto dissolvethrombolytic therapy orderhis He receivedlungs.

He alsoclots, a brain hemorrhage.caused him to sufferultimatelywhich
B-12 for he willdeficiency,for whichand treated vitamindiagnosedwas
his Due to the brainthe course of lifetime.injectionsreceive over

causingpermanent damage,suffered brainhemorrhage, Mr. Beckles
life.24-hour for the rest of hisrequireHe will carenumerous disabilities.

nursingand resides in aexpectancyin mid-60s a normal lifeHe is his with
home.

defendants, theythat wereagainst allegingThe theplaintiffs filed suit
to Specifically,care Mr. Beckles.negligent they providedin the medical

diagnose apparentthat the failed to Mr. Beckles’they allege defendants
andproblems,causing gaitB-12 that was and balancedeficiencyvitamin

to him fromtimely precautionary preventinitiate measuresalso failed to
to fall and broken ankle wereAccording the Mr. Beckles’falling. plaintiffs,

injury ultimately lednegligence,of the defendants’ and thisa direct result
injuries.his and otherhemorrhageto brain

Singer,Dr.expert BarryThe a hematolo-plaintiffs’ disclosure identified
Fischer,Dr. a fromPennsylvania, neurologistand Kennethgist from

15,2008, wasFebruary Singeron and Dr.deposedFlorida. Dr. Fischer was
moved forSubsequently,two later. the defendantsdeposed about months

medical werecontending plaintiffs’ expertsthat thesummary judgment,
necessarythe causaltestimonyunable sufficient to establishprovideto

care fall. Overalleged negligentbetween their and Mr. Beckles’connection
trial the motion. Theplaintiffs’ objection, granted plaintiffs’the the court

This followed.appealmotion for reconsideration was denied.

II

to “ifsummary judgment pleadings,A themoving party is entitled
file, togetherand ondepositions, interrogatories,to admissionsanswers

filed, anytogenuineaffidavits show that there is no issue aswith the
moving judgmentis to as a matterpartymaterial fact and that the entitled
(1997).491:8-a, mayparty uponlaw.” III adverse not restof RSA “[T]he

byor of his but his affidavitsallegations pleadings, response,mere denials
admissions,orby interrogatories,to todepositions,or reference answers

trial.”that there is a issue forspecific showing genuinemust set forth facts
(1997).491:8-a, summarygrantthe trial court’s ofRSA IV We review

evidence, thethe and andjudgment by considering affidavits other
them, to thefrom in the most favorableproperly lightinferences drawn

N.H., 158, 160159v. HCA Health Servs. N.H.non-moving party. Smith of
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(2009). fact,any genuine“If this review does not reveal issues of material
i.e., of iflitigation, movingfacts that would affect the outcome the and the

law,of will Id.party judgmentis entitled to as a matter we affirm.” We
review to the deapplicationthe trial court’s of law facts novo. Id.

The trial that ofopinions plaintiffs’court concluded the the two medical
experts juror’sinsufficient warrant a that thewere to reasonable conclusion

allegeddefendants’ caused Mr. Beckles to fall. It outlined thenegligence
plaintiffs’ in demonstratingburden causation as follows:

Mr. Beckles must thatprove diagnosethe defendants’ failure to
providethe B-12 and or andeficiency physical therapy assistive

cane,device, such as a was a bringingsubstantial factor in about
that,his fall. This thatmeans he must demonstrate had the

Beckles,properlydefendants treated Mr. he would have received
an physical therapy priorassistive device or to his fall on 6April
and that the physicalassistive device the therapy wouldand/or
have prevented his fall.

The trial court concluded that the plaintiffs’ expertsmedical could not
testify with a probabilitysufficient level of that Mr. Beckles would have
received anphysical therapy fall,or device hispriorassistive to or that even
if device,he had received and antherapy assistive fallthe would have been
avoided. The trial court ruled that the medical experts gave conclusory
statements or bald regardingconclusions causation which are insufficient
to demonstrate that theany negligence parton of the defendants caused
Mr. Beckles’ fall.

On appeal, plaintiffs arguethe the trialthat court erred in granting
summary judgment because the reveals a genuinerecord issue of material
fact on Theycausation. contend that the expertsmedical withopined

medical certaintyreasonable that the immediatelyhad defendants pro-
vided preventative Beckles,Mr. it likelycare to is more than not that he
would not have fallen. According plaintiffs,to the the factualvarious
assumptions theunderlying expert opinionsmedical on causation relate to
the weight credibilityand to be to opinionsafforded the and constitute

fact-finder,matters that are provincewithin the theof not the court.trial
Madden, Lesser,Dr.Defendants Dr. Foundation Medical Partners and

Foundation Neurology argumentsadvance three in support of the trial
First,court’s they plaintiffs’order. contend that the expert testimony was

Second,insufficient to establish they arguecausation. that it failed to meet
the requirement Third,threshold of reliability under theyRSA 516:29-a.

if reliable,contend that even it had sufficient factual foundation and was the
expert testimony Rao,failed to establish causation as a ofmatter law. Dr.
the remaining defendant, contends that the expert testimony was insuffi-



124

satisfy theit was did notspeculative,to causation becausecient establish
any factualand lackedprobability,ofnecessary reasonablestandard

foundation.

Ill

ismalpracticea claim of medicaluponA actionnegligence based
2009).(1997 507-E:2chapter Supp.& RSA507-Egoverned by RSA

inprovides part:

theinjury, shall haveplaintiffI. action for medical theanyIn
which must includeby affirmative evidenceprovingburden of

a or witnesses:testimony competentof witnessexpert

(a) in theprofessional practiceThe standard of reasonable
thereof, any,if atorprovider’s specialtycare professionmedical

rendered;in andquestionthe time the medical care was

(b) act infailed to accordanceproviderThat the medical care
standard; andwith such

(c) thereof, injured persona result theproximateThat as
not have occurred.injuries which would otherwisesuffered

Thus, a doctor’sthe must sufficient evidence thatplaintiffs produce
v. Theinjury.the See Bronsonpatient’scausednegligence proximately

(1996).Here,Clinic, 798, summarythe140N.H. 801 defendants’Hitchcock
upon causal betweenexclusively focused the connectionjudgment motion

Thus, our is likewisealleged and Mr. Beckles’ fall. reviewnegligencetheir
limited.

the andThe of cause includes both cause-in-factconcept proximate
injury, inthe Id. Conduct is cause-in-fact if thelegal injury.the cause for

fall, that Id. Thethis case would not have occurred without conduct.the
this link be “sufficient to warrant ato causal mustsupportevidence

negligencethat the link between thejuror’sreasonable conclusion causal
Id.; Kleeman, 158the see also Goudreault v.injury probablyand existed.”

1(c).507-E:2, if236, (2009); theRSA This standard is satisfiedN.H. 246
certainty,not mathematicalprobability,evidence shows “with reasonable

the occurred.”harm would not havenegligence,that but for the defendant’s
Bronson, plaintiffa to establish“[L]egal requiresat 802-03. cause140N.H.

in thebringinga substantial factor aboutthat the conduct wasnegligent
(2003).State, 405,408 “AlthoughT. 150 thev. N.H.harm.” Estate Joshuaof

the to establishinjury,need not the sole cause ofnegligent conduct be
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a plaintiff provecause must that the defendant’s conduct causedproximate
or contributed to cause the harm.” Id.

cases,In malpractice expert testimony requiredmedical is to
establish proximate requirement precludecause. See id. This “serves to the

omitted).from in idle “Ajury engaging speculation.” (quotationId. medical
expert’s that thecompetent opinion negligence ‘probablydefendant’s

quantumcaused’ the harm establishes the of expert testimony necessary.”
Goudreault, 158 N.H. at 246. Medical need not useexperts specific words

phrasesor mirror statutorythat the standard in order to sufficientfurnish
Bronson,evidence to causation. 140 N.H.support Ultimately,See at 804.

resolution questionof the of trierproximate generallycause is for the of
T.,fact. Estate Joshua 150 N.H. at 408.of

The dispute upon frame,before us centers a somewhat narrow time
starting with the doctor’s on 26appointments March and March 28 and
concluding at the time of Mr. fall 6. It toAprilBeckles’ on is our task review

record,summarywhether the judgment including the expert testimony,
in lightviewed the most plaintiffsfavorable to the as non-movingthe
as allparties, therefrom,well as reasonable inferences drawn see Everitt v.

Co., 232, (2009),Elec. 159Gen. N.H. be234 would sufficient to warrant a
juror’sreasonable conclusion that the linkcausal between the defendants’

alleged existed,andnegligence Bronson,Mr. Beckles’ fall probably see 140
N.H. at 801.

matter,As an initial Madden, Lesser,we note that Dr.defendants Dr.
Foundation Medical Partners and Foundation Neurology contest whether
an opinion letter authored by plaintiff Fischer,one Dr.expert, should be

record,considered of thepart summary judgment arguing “[r]eliancethat
on the unsworn inappropriate.”disclosure is See Manchenton v. Auto

(1992)298,Leasing Corp., 135 N.H. 301-02 to(deposition satisfysufficient
II).affidavit requirement 491:8-a,under RSA We decline to consider this

however,argument, because the defendants oralacknowledged at argu-
ment that expert’sthe letter partwas of summarythe judgment record
before the trial court and they did not move to strike it or otherwise seek

Indeed,to have it excluded. defense counsel had the opinionsame letter
marked as an exhibit Dr.during deposition.Fischer’s Accordingly, we
consider the expert’s opinion partletter of summarythe judgment record.

rejectWe also defendant Rao’s thatargument we should apply a
clearly orerroneous unsustainable exercise of discretion standard in
reviewing the trial summarycourt’s judgment ruling the suffi­regarding
ciency of the expert Rather,medical ourtestimony. task is to review de

summarynovo the judgment record in lightthe most tofavorable the
plaintiffs to determine ofgenuinewhether issues material fact exist and
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a law. Seeto as matter ofjudgmententitledmoving partythe iswhether
review, are that thethis we mindfulSmith, conductingInat 160.159 N.H.

fact,for trier ofa matter thegenerallyisof causationquestion proximate
to408,T., experts permittedat and that are150 N.H.see Estate Joshuaof

andbythat evidencesupportedareon circumstancesopine hypothetical
Co.,bar, 110 N.H.v. InsuranceCanneyat see Travelersresemble the case

(1970).304, 305
us. Thesummary record beforejudgmentto review theWe turn now

ontestimonycollectively individually, providedoreitherplaintiffs’ experts,
properin accord theThey actingthat withopinedthe following points.

thecare, uphave onshould followedstandard of the defendantsmedical
B-12to ascertain Mr. Beckles’ vitaminby Dr. Raotestingblood ordered

him his wife ondeficiency,the then counseled andandlevel discovered
andgaitto unstable and balance difficultiessafety issues related his

havetestified that Mr. Beckles wouldtherapy. Theyphysicalordered
his fall atof session beforephysical therapyin a minimum oneengaged

walktraining safelyon how tohe have received instruction andwhich would
sitting, lying down.standing up, andsafely navigate, includingand

received anMr. Beckles should haveAccording plaintiffs’ experts,to the
walker,a or from either theof some such as canetype,assistive device

Additionally, thatphysical therapist. they opinedor adefendant doctors
history doctormissingMr. mental status and his ofgiven Beckles’ confused

havememory, medical care wouldproblems properand withappointments
of hermanagementincluded in therequired that Mrs. Beckles be

falls, him on mattersguard superviseto and toagainsthusband’s care
involving instability.his physical

that hetherapy training,to Dr. Fischer testifiedrespect physicalWith
many He describedtherapy patientsseen sessions with times.physicalhas

first,” inincluding “safety therapistwhich thetypical traininga session as
for and thegait problems safety, givesandpatient’s potentialevaluates the

at visit.” testified“righta assistive device the first He alsopatient proper
device,how to theinstructing patientthe includes the on usetrainingthat

sit, at theup, Singeras and lie down. Dr. testified thatas well how to stand
session, would Mr. Beckles whateverphysical therapist givenfirst a have

mean, ifsafety, “I the man couldn’tnecessary provide stating:was to for his
bed, gethim in ifthey staywould told to he couldn’tprobablywalk have

successfully.”around
and Mr.alleged negligencethe time frame between theAlthough

short, sug-deposition testimonyDr.relatively Singer’sBeckles’ fall was
shouldurgent promptedhe that the situation was and havegests believed

Moreover, thatexpertsfrom both opinedattention the doctors.immediate
thewarranted, detectingwithoutprecautionary care was evenproper
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gaitMr. of and balancedeficiency, given historyvitamin B-12 Beckles’
thatFinally, they opined, directly inferentially, propereither orproblems.

notlikely preventedmeasures more than would have Mr.precautionary
and, a failure tofalling,from as direct result of the defendants’Beckles

Beckles,to Mr. includ-precautionary protectmeasuresimplement proper
himtraininghim with an assistive and to use iting providing device how

situations,differentin he fell and fractured his ankle.properly
opinions insuffi-argues plaintiffs’ expertDefendant Rao that the were

they anyto without factualopined,cient establish causation because
foundation, preventedthat Mrs. Beckles’ involvement would have her

that capacityhusband’s fall and Mr. Beckles lacked mental to handle his
affidavit, however, that,Inown medical affairs. her Mrs. Beckles averred

any“Had of Doctors orgait training physical therapythe recommended to
Ihelp, Further,have that immediately.”would ensured he received it the

genuine disputemedical records raise a factual his mentalregarding
“poorconfusion. Dr. O’Dearemarked that he had sequencerecollection of

dates,” recentlyof events or and had appoint-he missed two neurology
ments he couldbecause not find the location of the Dr.doctor’s office.
Madden’s document Mr.notes that Beckles failed to tell Dr. thatMadden

just neurologyMr. Beckles had a exam Dr.undergone with Rao earlier that
week.

Dr. argues plaintiffs’Rao also that the expert testimony was particularly
speculative purported negligenceon whether his proximately caused Mr.
Beckles’ fall. He thatcontends the results of the blood tests he ordered on

doctor,March 26 were returned themistakenly wrongto and “[c]ommon
sense dictates that Dr. upRao would not ...[have] follow[ed] and notice[d]
they missing days,”were for at least leavingseveral timeinsufficient for
him to take measures to provide physical therapy preventand fall.the The
defendant, however, fails to account for the expert testimony opining that:
(1) attention; (2)the was urgentsituation and required immediate and
immediate precautionary care was required detectingeven absent the
vitamin B-12 deficiency.

The trial court that opinionsconcluded the wereexperts’ insufficient to
demonstrate causation they collectivelybecause or individually speculated

(1) longabout: ithow would take to blood for a B-12have drawn vitamin
test; (2) (3)physical therapy fall;whether have priorwould occurred to the
whether Mr. have any physicalBeckles would been available for therapy or

(4)drawing appointments;blood Mr.whether Beckles would have received
a orcane another assistive device the or physicalfrom doctors from the

(5)therapist; and whether proper precautionary instruction and an
However,assistive would prevented depositiondevice have the fall. the

testimony opinionand Dr. Fischer’s letter viewed as a whole thatreveal the
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care, theproper medicalhad defendants renderedexperts opined that the
inlikely have resultedproceduretime line and wouldexpectednormal and

that Beckles was(1) the end of the week Mr.bytest resultssecuring blood
(2) theweek, communicatingdoctors, early followingor thebyseen the

almostMr. and his wifecounseling to Becklessafetyanddiagnosis
(3)results, beginning physicalandthe testsecuringimmediately upon

Moreover, they that evenfell. opinedMr. Becklestherapy training before
werethe measuresdeficiency, precautionaryB-12 samethe vitaminwithout

symptoms.and mentalrequired physicalMr. Beckles’given
timelythatacknowledged preventativeplaintiffs’ expertsBoth of the
in themeetingBeckles’ withupon cooperationin Mr.depended, part,care

safetyin complyingin and withengaging physical therapy,inphysicians,
partlythat careThey acknowledged timely preventativeinstructions. also
appro-andtimely testing, appointments,follow-upblooddepended upon

underlyingnottherapy. Whether or thesescheduling physicalofpriate
given particularto thelikelymore than not have occurredevents were
are fact forand of the case issues ofinvolved the circumstancesindividuals

(facts opinedhypotheticalassumed in scenariojurythe to resolve. id.Cf.
thebymust the evidence and resembleupon by expert supportedan be

correctly plaintiffsassert that thejury).case before the The defendants
in the causal connection betweennecessary stepmust eachdemonstrate

fall in recoverand Mr. Beckles’ order toalleged negligencethe defendants’
case, however, issuesIn this several factualon their claims.negligence

thanlay ratherthrough testimonycausation can be establishedrelevant to
havethe likelihood that Mr. Beckles wouldexpert testimony, such as
havetraining and that Mrs. Beckles wouldcomplied physical therapywith

husband.supervised her

regardingThe “there is concretetrial court noted that no evidence
fall,”surrounding Beckles’s and defendantthe circumstances Mr.factual

“there is soarguesRao that a causal link cannot be established because
actually and for hislittle information as to how the fall occurred the reasons

However, in themost favorable tofalling.” viewing lightthe record the
circum­regardingof material fact exists theplaintiffs, genuinea issue

their tosurrounding relationship purportedthe fall and thestances
“Atprogressin this case. For one medical note states:negligence example,

home, a fallunsteady righthe he and his ankle afterstates became twisted
Yet, Dr.byanother note authored Rao documentson medical04/06/03.”

notrighthis foot. He couldfracturingthat: “He also tells me that... he fell
he felltestimony suggestsme Dr. thatSinger’s depositiontell the details.”

bed, Becklesto out of and defense counsel stated that Mrs.trying getwhile
tryingdeposition] that he fell that week when he was[duringhad “testified
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Mr.get appear directlyto out of bed.” Two medical notes to attribute
fall 22walking Specifically, AprilBeckles’ to his unstable Dr. Rao’sgait.

him forphysical therapy especiallynotes state that: “I would like to have
difficultyhad fallgait training walking (causingas he and was ataxic his

fracture). abilityin a I the his toresulting hope gait training improvewill
summarywalk.” aAdditionally, transfer note states that retrospect,“[i]n

B12patient deficiency contributing gaitthe had a rather severe toprobably
April.”disturbance which led to his fall in thatsubsequently We conclude

surroundingthe the as to proximatecircumstances fall relevant the cause
element involve of that properly juryissues fact are left to the to resolve.

by phraseologyThe trial court also was troubled some of the indecisive
atby expertsused the different Onduring depositions.times their several

counsel,occasions when faced with different byscenarios offered defense
answers,qualifiedthe theirexperts stating they “speculat-that would be

ing.” point,At one Dr. thatSinger say waytestified he “can’t one or the
other” gait training probably preventedwhether “would have inthis fall

added.)this particular (Emphases Further,case.” at pressedtimes when on
facts,the likely occurrence of certain foundational (e.g., whether the

physical therapy training manner),would have occurred in a timely the
responded indecisively.doctors

However, gavethe experts also definitive For example,answers. when
Dr. Fischer statingwas asked the basis for that Mr. Beckles would have
received physical therapy, gait and antraining assistive device before his
fall, answered,he “It days. maydoesn’t take five It day gettake a or so to
physical evaluation,therapy days.” Moreover,but not five summary judg-
ment should appliednot be to plaintiffsforeclose the submittingfrom

onevidence the factual assumptions theunderlying experts’ opinions, such
as Mr.whether Beckles have promptlywould attended a follow-upappoint-
ment hisgiven apparently poor memory. The existence of the ultimate facts
upon which the experts’ opinions rest to juryshould be left the in this case.

addition,In when the deposition testimony is read in the mostlight
favorable to the plaintiffs, appearsit that plaintiffs’ expertsthe notdid

to they ultimatelyvacillate as what opined likely happened in this case. For
example, Dr. Singer stated:

My opinion Vitamindiagnosingis that B-12 deficiencythe would
have allowed better precautionary patientcare of the such as the
fall would have been .prevented. . . as far as[P]reventative
preventing opinionthe fall in my could have been instituted.

Dr. Fischer “But diagnosis being bystated: the correctlymade Dr. Rao and
that,timely, doingand the other aspect providingof of the physical therapy,

gait training and morecounseling, likely preventedthan not would have the
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havewouldtherapy trainingproper physicalfall.” When asked whether
falling, Dr. Fischer stated:fromMr. Becklesprevented

probability.I the medicalcertainty,I but think withsaycan’t with
22nd, fell[April] he becausereportat Rao’s onAgain, looking Dr.

have an assistiveunsupervised. He didn’tclumsy. He washe was
therapy,he hadhadpreventedThat all have beendevice. would

the isan device. So answerand had assistivetraininghad some
have prevented.than would beenlikely fall]not [themore

Beckles’letter, Dr. attributed Mr.Moreover, clearlyFischeropinionin his
substandard medical care.allegedfall to the defendants’

trial and theby the courtwith the characterizationdisagreeWe
conclusions andopinionsthe consist of baldexpertdefendants that

Rather, normalexplainedthe theplaintiffs’ expertsconclusory statements.
procedures proper precau­the forexpected providingtime line andand

safety, that had theseopinedto Mr. Beckles’ andtionary measures ensure
followed, probably would not have fallen.been Mr. Becklesprocedures

(2002)(whileBenton, 786, 790 testifiedexpertv. 147N.H.Compare Randall
and that defendant’s deviationsthe was a foreseeable eventthat suicide
suicide, plaintiffto the the offered nosubstantiallycaused or contributed

if the hadtestimony to demonstrate that defendantlay expertorspecific
by plaintiff’s expert,recommended the thestepstaken the additional

suicide), Hodgdon v.not otherwise committed withdeceased would have
(2001) (causation286, sufficientlyHosp., 147 N.H. 290-91Frisbie Mem.

are”that “chances atby testimony that medical records showexpertshown
atstill while theplaintiff’s optic functioning50 of nerve waspercentleast

room, ultimately injury that sheplaintiffand that sufferedemergency
physician properly diagnosednot have suffered had andotherwise would

condition).treated herimmediately
record,summary including expertthat thejudgmentconclude theWe

letter, as as all inferences drawntestimony opinionand well reasonable
therefrom, plaintiffs,in to the wouldlightviewed the most favorablewhen

juror that from the time Mr.for a reasonable to concludebe sufficient
28,on March 26 and on March therebyBeckles seen the defendantswas

provided propera that had the defendantsprobabilitywas reasonable
care, not fallen on 6. St.AprilMr. Beckles would haveprecautionary Cf.

(2000)620, (expert testimony145 624 sufficient toElgert,Pierre v. N.H.
wasfor where he testified that there awithstand motion directed verdict

in herplaintiff’smedical that the infection uterusprobability”“reasonable
failure).by”and the defendant’s medical The“instigatedwas started

the did notunderlying experts’ testimonyparticular factual uncertainties
that could be resolved asrender insufficient such causationopinionstheir
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rulinga matter of law in this case. we theAccordingly, reverse trial court’s
judgment to the the ofgranting summary defendants on issue causation.

IV

Madden,Lesser,Dr. Dr.Defendants Foundation Medical Partners
argueand Foundation the in thisNeurology expert opinionsthat medical

case were not and merely “speculation dressed-up expertreliable were as
analysis,” any orlacking methodology.” Relying upon“scientific other RSA
516:29-a, they that trialargue properlythe court discounted such evidence

testimonyexperts’because the would not be admissible at trial. trialThe
court, however, not reliability expertdid address the of the undertestimony

(2007), Goudreault, 246-47, and, therefore,RSA 516:29-a see 158 N.H. at
that is not properlyissue before us.

according Lesser, Madden,toFinally, defendants Dr. Dr. Foundation
Medical Partners and Neurology,Foundation the trial court thatconcluded

ofthe facts this do notcase establish causation as a matter law if theof even
plaintiffs’ expert testimony is sufficient and They arguereliable. that the
chain startingof events from the defendants’ alleged diagnosefailure to the

deficiencyvitamin B-12 leading to Mr. hemorrhageBeckles’ brain involve
“far manytoo speculative leaps of faith” and individual risk of each“[t]he
[precipitating leadingevent to the incrediblyfinal is thatresult] small” such
the risk each happeningof event in a single justcase “is too unforeseeable
to to legalamount causation under New Hampshire law.” Because the

misconstrue the trial court’s weruling,defendants/ decline to reach the
merits of their argument.

court,The trial after “Dr.concluding that Singer’s testimony is insuffi-
causation,”cient to demonstrate ruled that: “Additionally,the Court notes

that, even after considering doctors,the testimonies bothof arethere
insufficient facts to demonstrate a link any negligencecausal between of the

added.)defendants and Mr. fall.” (EmphasesBeekles’s The trial court’s
ruling simply summarizes its conclusion theregarding expert testimony of
both Dr.SingerDr. and Fischer in torelation Mr. fall. It notBeckles’ did

that,rulingrender a if expert testimonyeven the was sufficient toas
fall,ofcausation the it was toinsufficient ofestablish causation all the

alleged injuries, brainincluding the hemorrhage resultingand disabilities.

Reversed and remanded.

Dalianis, Duggan, Conboy, JJ.,Hicks and concurred.


