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be of ofdeprived support theyshould not the amount to which are entitled.”
Id. It error trial towas therefore for the court reduce the child support

of theobligations Accordingly,husband as a sanction for the wife’s conduct.
we and forvacate remand further consistent withproceedings opinion.this

Vacated and remanded.

Broderick, C.J., Dalianis, JJ.,Conboy,and Hicks and concurred.
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(EricMerrill, PLLC, the briefof P. Bernard on& ManchesterBernard
for theorally), petitioner.and

(JohnSchulte, B. on theB. of Manchester SchulteLaw JohnOffices of
orally), respondent.for thebrief and

ofDalianis, Langenfeld, appealsThe Michael a decisionpetitioner,J.
(board) hethatCompensation Appeals rulingBoardHampshirethe New

$72,461.90 legalinthe he incurredto reimbursed forwas not entitled be
himthe of 281-A:44 to awardand 2005 version RSAapplyingfees and costs
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2009)on (Supp.interest his overdue medical bills. See 281-A:44RSA
281-A:44).(hereinafter, 2005 version of RSA We andreverse remand.

I. Background

20, 1990,The record reveals followingthe facts. On June when the
old,petitioner twenty-onewas he ayears injurysustained work-related

that resulted in Theparaplegia. respondent, Liberty Mutual Insurance
(the carrier),Company the employer’s injury,was insurer. Since the the

petitioner has used a wheelchair has requiredand medicalmultiple
procedures prescriptionand numerous medications.

1991, petitionerIn the brought diversitya in courtaction federal to
recover damages against partiesvarious allegedthird whom he were

281-A:13,1 2009).responsible for the accident. See (Supp. 24,RSA On June
1994, the settlement,federal court aapproved structured which had a then

$687,500.00.present that,value of The federal court determined based
medical,theupon compensation, hospital and remedial care for which the

carrier already paid,had the $367,344.00,carrier was entitled a liento of
its pro attorney’sless rata share of 281-A:13,fees and expenses. See RSA

1(b). The federal court reasoned that because the carrier’s lien represented
settlement,53.43% of the ofpresent value the the carrier responsiblewas

for 53.43% of the petitioner’s attorney’s fees and costs.
petitioner (one-thirdThe $229,166.67claimed attorney’s fees of of the

settlement)present value the $8,818.04of and in Thecosts. federal court
calculated that the $122,447.99carrier’s share of the attorney’s fees was
(53.43% $229,166.67),of $4,711.64 (53.43%and ofits share costs was of
$8,818.04). The total present value of lien, therefore,amount the carrier’s

$240,184.37 ($367,344.00 $122,447.99was $4,711.64).less the sum of and The
net was,amount of the petitioner thus, $209,330.92settlement to the
($687,500.00 $229,166.67the sum $8,818.04less of and $240,184.37).and

As a of settlement,result the partythird the carrier was temporarily
relieved of liability compensationits for payments from the date of the

approvalcourt’s of the settlement until the sum of all payments due
exceeded the net value of the settlement. See Gelinas v. Sterling Indus.

14, 18-19 (1994).139Corp., N.H. periodThis of istime commonly referred
to as the “holiday”insurer’s from liability. See Knapp v. Tenn. Gas

740, (2003).Pipeline, 149 N.H. 741 compensation maycarrier“[A] take a
‘holiday’ compensationfrom payments only longso as the net amount

(1)recovered in liabilitythe action . . . exceeds the sum of compensation
(2),.payments made . . and compensation payments avoided under the

” Gelinas,‘holiday.’ omitted).139 atN.H. 19 A(emphasis “holiday”carrier’s
paymentis ofagainst compensationfuture benefits for medical expenses as



case, theIn carrier’s149 N.H. at 741. thisaccrue. Knapp,continue tothey
(the third$209,330.92 partyamount of theto net“holiday” equalwas

settlement).
2005, a the29, sought hearing beforepetitionertheOn December

$209,330.92holidaywhen the carrier’sof labor to determinedepartment
legalthe feesforalso additional reimbursementsoughtexhausted. Hewas

result,and, a theaspartythe third settlementincurred to securehe
2008, theruled that carrier’sIn the boardholiday. Decembercarrier’s

16,2000, the petitioner’s qualifyingon October whenholiday was exhausted
$209,000.00.expenses approximatelyreachedmedical

$72,461.90the petitionerto reimburseordered the carrierThe board also
holiday. Of thisto secure the carrier’sfees costs incurredlegalfor and

fees,legalthe foramount, $69,776.97 petitionerto reimbursewas intended
the$2,684.93 him for costs. Because amountintended to reimburseand was

$209,330.92, presentthe totalholiday, was 30.44813 % ofthe carrier’sof
settlement, total$687,500.00, multiplied legalthe thethe boardofvalue

.3044813,$229,166.67, whichby equalsby petitioner,incurred thefees
petitioner,incurred the$69,776.97, bythe total costsmultipliedand

that,$2,684.93. found.3044813, The board also$8,818.04,by equalswhich
(thein as of 1994 dateto of 281-A:44 effect Junethe version RSApursuant

asettlement), entitled to interest atpetitionerthird the waspartyof the
as well on the amount ofon amount of his overdue bills asrate of 10% the

the settlement. See RSApartyincurred to thirdlegalthe fees secure
(amended 2003, 2005).(1999) 2001,281-A:44

reconsideration, partiallywhicha motion for the boardThe carrier filed
byreconsideration, that it was boundUpon the board determinedgranted.

fees and costsrespect attorney’sto thethe federal court’s decision with
its decisionAccordingly, the board reversedpetitionerthat the incurred.

$72,461.90 legalinpetitionerthe for feesthe carrier to reimburserequiring
a rate of on this amount.at 10%payand costs and to interest

of theregardingdecision the versionThe board also reversed its
Thecase. boardapplied petitioner’sact that to thecompensationworkers’

reconsideration,uponapplied;that 1994versionhad decided theoriginally
because this was when theappliedthat the 2005 versionthe board ruled

Inappeal. applyingnovo thehearingan initial and derequestedpetitioner
that,act, clarifiedthe boardcompensationthe workers’2005 version of

on281-A:44,V, petitionerawarded to theto the interestRSApursuant
only apply out-of-pocket expensesto whichmedical bills “wouldoverdue

for Thethen reimbursement.”qualifiedfirst and which[petitioner] paidthe
rate was set forth in RSAthat the interest asapplicablealso clarifiedboard

(rate at281-A:44, 281-A:44, II interest shall be calculatedII. ofSee RSA
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judgments).the same rate as for At theparties’ request, stayedthe board
pendingits decision the resolution of this appeal.

II. Analysis

The thatpetitioner argues priorthe board erred when it reversed its
requiring $72,461.90decision the carrier to him inpay legal fees and costs

and theapplied 2005 version of the compensationworkers’ act. willWe
law,overturn foronlythe board’s decision or if byerrors of we are satisfied

a clear ofpreponderance the us unjustevidence before that the decision is
Foods,or Appeal 467, 471(2009);unreasonable. Dean N.H.158 see RSAof

(2007).541:13 The board’s factual arefindings prima andlawfulfacie
Seereasonable. RSA 541:13.As the appealing party, petitionerthe bears

Foods,the of proof.burden AppealSee Dean 158 N.H. at 471.of

A. LegalReimbursement Fees and Costsfor

firstWe address whether the board iterred when ruled that the
petitioner not entitled towas additional reimbursement for legalthe fees
and hecosts incurred to the partysecure third settlement. We have

that anrecognized insurer’s toability holidaytake a from compen­future
sation is of economic benefit to the insurer. Knapp, 149 N.H. at “The743.
third-party inrecovery results a contemporaneous extinguishment of a
liability of the compensation insurer. That a presentconstitutes benefit

insurer,to theredounding compensation wayin no rendered less immedi­
or tangibleate the of liabilitybecause extent the eliminated contingentwas

respects.” omitted).in some (quotationId. and brackets
The carrier in appearsthis case to accept obligationits to pay a share of

fees and costs with holiday.associated the The carrier does not dispute this
obligation, but instead contends that the federal court decision already
ordered it to pay these fees disagreeand costs. We with the carrier’s

ofinterpretation the federal court’s order.

interpretationThe of a law,court order a ofquestionis which we
review de novo. In the Matter 698,Salesky Salesky,& 157 N.H. 702of
(2008). order,In construing a court towe look the ofplain meaning the

inwords theused document. Id. at 703.We construe subsidiary soclauses
as not to conflictwith the primary purpose of the trial court’s decree. Id. As

matter,generala a court or judgmentdecree is to be construed with
reference the itto issues was meant to Id.decide.

Several inprovisions the federal court’s order make clear that the
carrier’s lien offset payments the carrier alreadyhad made and did not
include holiday 281-A:13,1(b)the carrier’s from future expenses. See RSA
(carrier entitled to a lien “to medical,the extent of the compensation,
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toor or awarded bealready paid agreedcarehospital, or other remedial
that, among theinstance, explainsorderfederal court’sthepaid”). For

decide, should bepetitionerwhether thewas to wasthe courtissues
or when helien the time of settlementthe atto carrier’srequired pay

con-years.in The carrierpayment twentylumphis final sumreceived
twentyinpaidthat the carrier beproposalpetitioner’stended that the

of the workers’for reimbursementprovideadequatelyfailed “toyears
theSimilarly, peti-to whilepetitioner].”[thecompensation paidbenefits

$367,344.00,of thethe asserted lienthe of carrier’stioner amountdisputed
alreadythe carrier hadpaymentscertainuponcentered whetherdispute

inthe court itsexplainedin the lien. As federalmade should be included
recoveryprevent byto doubleorder, lien was createdstatutory“[t]he

(or insuranceemployer’san theemployertoproviding reimbursement
added.)carrier) (Emphasisfrom third tortfeasors.”proceeds partyfrom

the in the federalthe of order whichmeaning of sectionplainThe
attorney’sof feesprothe of the carrier’s rata sharecourt calculated amount

rata shareprothe court calculated the carrier’sand costs reveals that
theits lien. The federal court did not considerthe value ofonly uponbased

due the carrierholidayrata of fees and costs for thecarrier’s sharepro
discussed, the federalpreviouslyin the future. Aswould be to exerciseable

uponof and basedprothe carrier’s rata share fees costscourt calculated
the value of therepresented presentthe of totalpercentagethe lien

$367,344.00represented approxi­ofBecause the carrier’s liensettlement.
settlement, the ruled thatthe value of the courtmately present53% of total

At53% the fees and costs. noresponsible petitioner’sfor ofthe carrier was
holidaythe carrier’s or calculate thetime did the federal court discuss

Accordingly,the fees and costs associated with it.carrier’s rata share ofpro
already paidfees costs itreject assertion that the and haswe the carrier’s

fororder include its share of fees and costs itsto the federal courtpursuant
holiday.

the toargues jurisdictioncarrier that board lackedAlternatively, the
attorney’s and The carrieradditional fees costs.petitioneraward the

with,”jurisdiction“had to thisbeginfederal courtasserts that because the
yearsmanyPetitioner hassuperseded“cannot be because thejurisdiction

contrary,Toand like a one.” the thelater the result would newrethought
of its finaluponterminated issuancediversity jurisdictionfederal court’s

intent toin final order indicated the federal court’sNothingorder. the
Moreover, 281-A:13,IV concur­continuing jurisdiction. grantsRSAassert

attorney’s andto over the division of fees costsjurisdictionrent the board
into aemployee partythe has entered third settlement. RSAinjuredwhen

281-A.-13, provides:IV
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a againstWhenever there is thirdrecovery persona under
I, III,II, commissioner, arbitrator,or the theparagraph the or

court, be,superior as the case shall suchmay order division of
action, fees,expenses and costs of including attorneys’ between

the or theemployer employer’s insurance carrier and the em-
ployee justice may require.as

Because thewe conclude that federal court did ordernot the carrier to
petitionerreimburse the for the and holiday,fees costs associated with the

we reverse the board’s decision on issuethis and remand for the board to
prodetermine the carrier’s rata theshare of fees and costs associated with

$209,330.92its holiday.

B. Interest Award

We next address whether the itboard erred when awarded interest
pursuant to the 2005 version of RSA 281-A:44.Under the 2005 ofversion

281-A-.44,RSA medical,“interest on awards for hospital, and remedial care
payable onlyshall be on amounts which have paid directly bybeen the

employee” and “shall computedbe from the such payment.”date of RSA
281-A:44, Moreover,V. topursuant 281-A:44,the 2005 version of RSA the
rate of interest “shall be calculated at the same forrate as judgments under

336:1, 281-A:44,RSA II.” RSA II.
The petitioner thatcontends the version of RSA 281-A:44 that was in

effect when the carrier’s inholiday expired govern.October 2000 should
281-A:44,Under that version of RSA the board could award interest at a

rate of on10% “that portion of any award the payment of which is
contested,” computeand could interest “from date injury.”the of RSA

(1999)281-A:44,1 (hereinafter, 281-A:44,1).2000 ofversion RSA Addition-
ally, the 281-A:44,1,2000 version of RSA did annot limit interest award to

injuredamounts the employee paid directly. See id.
thisResolving requiresissue statutory interpretation. Although we

review the board’s findingsfactual deferentially, review statutorywe its
interpretation Jenks, 174, (2008).de novo. Appeal 158 N.H. 177 Thisof
court is finalthe arbiter of the intent of the aslegislature expressed in the

ofwords a statute considered as a whole. Id. theWTien issue raised
presents questiona new statutory construction,of begin analysiswe our

anwith examination of the statutory language. Appeal Ann Milesof
Builder, (2003).315,150 N.H. 318 While we give undefined language its
plain ordinary meaning,and we inkeepmust mind the ofintent the
legislation, which is bydetermined examining the ofconstruction the

whole,statute as a and simply bynot examining isolated words phrasesand
found Id.therein. We will not consider what the legislature havemight said
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weAdditionally,include. Id.did notlegislaturetheor add words that
reason-liberally, resolving allstatutecompensationconstrue the workers’

ininjuredin employeefavor of thestatutoryin constructionable doubts
purpose. Appealeffect to its remedialthegiveorder to broadest reasonable

(2009).273, 276Belair, N.H.158of

in arule, partiesof therights and liabilitiesgenerala the“As
the in effect on the dateby lawcompensation case are determinedworkers’

(2007).539, For weSilk, example,541156 N.H.injury.” Appealof the of
ratherinjury,the of the employee’sin effect on datehave that the lawheld

toan entitlementdisability, governs employee’sthan time of totalat the
Cote,Id.; 144 N.H.injury. Appealseerecurringfor adisability benefits of

a(1999). in on date other126, 128-29 we held that the law effecthaveWhen
otherstatutory provisiona orinjury governs,of it is becausethan the date
rule.generalfrom thelegislative requires departintent us toindication of
498,L’Heureux,Silk, 541; 132 N.H.at Petition156 N.H. seeAppeal ofof

law on(1989) by in effectgovernedaward is(permanent impairment500-01
apparent).of loss becomespermanencydate

case,Indispositive. employeeis that theAppealin SilkOur decision of
Silk, at 540.in 156N.H.injury Appeala 2000.compensablehad suffered of

Thereafter, the employeein Id.The awarded her benefits 2004.board
281-A:44,1, that wasthe of RSArelyingand versionsought uponfees costs

(the the 2004injury).of Id. The 2000 version andin in 2000 date hereffect
281-A:44,1, to an wasrespect employeewith whenRSA differedversion of

attorney’s feesemployeethe to reasonable“prevail,” entitlingtodeemed
and costs. Id.

541, thatexplainedatapplied.that 2000 version Id. 542.WeWe held the
thatlegislativeof overall scheme”partfees and costs “are anattorney’s

injured mayworker receive.”type amount of benefits anincluded “the and
an ofdistinguishto awardprincipledId. We “no reasonat 542. saw

benefits,” and, thus, rulegeneraltheappliedattorney’s disabilityfees from
injuryemployee’sas the date ofversion in effect ofstatutorythat the

541,atgoverned. Id. 542.
rule, that notbut contends it doesgeneralconcedes thepetitionerThe

therequire that“priorthat our decisionsapply this case. He assertsto
obligation pay[]toin effect when [the carrier’s]the... statuteapplyBoard

the16,2000, third-partythe fromholidaywhenarose which was on October
omitted.)(Quotation ellipsesexhausted.” andrecovery was

in Petitionour decisionsuponreliespetitioner principallyThe of
L’Heureux,455, (1992), 132Markievitz, and Petition135 457-58N.H. of

casemisplaced.these is NeithercasesuponN.H. at 501. His reliance
Rather, ad-bothunder RSA 281-A-.44.an award of interestconcerned
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dressed the amount of a permanent impairment award. See Petition of
Markievitz, 457-58;135N.H. at of L’Heureux,Petition 132N.H. at 501.As

Silk, 541,inexplained Appealwe 156 N.H. at our conclusion that aof
inpermanent impairment governed byaward is the law effect on the date

the ofpermanency apparent statutoryloss becomes “is derived from
construction.” Because no comparable statutory provisionsare or“[t]here

legislativeindications of intent” in the context an in aof award of interest
compensation justifyworkers’ case that would a from thedeparture

rule, hold, Silk,ingeneral Appealwe as we held that the ofversion RSAof
(here 1990)in employee’s281-A:44 effect as of the date of injury June

Silk, 541, 542;governs. Appeal 156 N.H. at see (Supp.RSA 281-A:44of
1989) that if(providing employee prevails on appeal, employee is entitled to

interest, computed days commissioner,6% from 30 after byaward the on
contested).that portion anyof award the payment of which was

result,In arguing contraryfor a the carrier contends that the board did
not retroactivelyerr when it applied the 2005 version of RSA 281-A:44to

Specifically,this case. the carrier contends that applicationretroactive of
281-A:44,II,RSA properV was because these inprovisions are remedial

nature and themapplying retroactively justice.promotes

We have heldlong that statutes are presumptively intended to
operate Silk,prospectively.Appeal 156N.H. at 542. the legislatureWhenof
is silent as to awhether statute should apply prospectively or retrospec­

here,tively, as is the case our interpretation turns upon whether the statute
parties’affects the substantive or procedural Id.rights. When a statute is

nature,remedial or procedural in it may be toapplied pendingcases at the
time of enactment. Id. If application of a new law would adversely affect an

however,individual’s rights,substantive mayit not be applied retroactively.
Nevertheless,Id. in analysis,the final questionthe of retrospective

application rests aupon determination of fundamental fairness because the
underlying purpose of all legislation is to promote justice. Id.

Our decision in Appeal case,Silk is Ininstructive. that the carrierof
argued that 281-A:44,1,the 2003 amendment which,to RSA among other
things, changed categorythe of claimants entitled to attorney’scollect fees

costs, and,and was in thus,remedial nature applied retroactively. Id. at
542; 2003,see Laws 99:2. disagreed, 281-A:44, I,We thatholding RSA
affected the rightssubstantive of inparties part because the remedies

281-A:44,1,under RSA were “inextricably intertwined with other substan-
tive benefits in the workers’ compensation Silk,setting.” Appeal 156of
N.H. at 543.

Although Appeal Silk concerned an award of attorney’s fees and costsof
281-A:44,I,pursuant to RSA and this ease concerns an award of interest
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appliesin Silk281-A:44, II, V, Appealrationaleourto RSApursuant of
costs, in aan award of interestfees andattorney’sAs withequally here.

andpartiesof therightsaffects the substantivecasecompensationworkers’
in the workers’substantive benefitsintertwined with other“inextricablyis

at 543.setting.” Id.compensation
under the 2005injured employeeto anremedyas aInterest is available

281-A:44,1(a), inprovides,whichto RSApursuantof RSA 281-A:44version
payableof the benefitover the amountany dispute“Inpertinent part:

both,court orsupremeto the board orappealedwhich ischapterunder this
to reasonableshall be entitledemployee prevails,if suchemployee,the

court and interest onby the board orapprovedfees and costs ascounsel
It is alsoof which is contested.”any paymentof award theportionthat

(1) 281-A:44, disability indemnityIII for“on awardsavailable under: RSA
(2) 281-A:44,benefits”; permanent impairment”for “a scheduledRSA IV

medical,(3) 281-A:44, andaward; hospital,for “awards forand VRSA
III,281-A:44,281-A:44,1, and IVwas amended RSAremedial care.” RSA

2003,in 99:2.by legislaturethe 2003. See Lawsand V were added

costs,interest, attorney’s fees and is anIn like an award ofway,this
injured employees.available toof the substantive benefitsintegral part

are, therefore, substan­II and to RSA 281-A:44Accordingly, paragraphs V
Silk, 156 N.H. atapply only prospectively. Appealtive in nature and See of
appliedthat the board erred when it the 2005Having542-43. determined

that, instead, inthe version of RSA 281-A:44version of RSA 281-A:44and
case,to remand to the board toapplieseffect in June 1990 this we

the for his overdue medicalpetitionerdetermine the interest to be awarded
bills.

and remanded.Reversed

Duggan, Conboy, JJ.,Broderick, C.J., and Hicks and concurred.


