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if inand the evidence is taken . . tolight.[a] favorable the State” would
allow a jury to find that the State allproved chargethe elements of the
beyond a reasonable doubt.

Viewing all of the andevidence all reasonable inferences from it in the
light State, onlymost favorable to the we thathold the rational conclusion
is that the defendant caused unprivileged physical bycontact to Stewart
hitting him.

Affirmed.

Dalianis, Duggan, Conboy, JJ.,Hicks and concurred.
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(JaredMacAllister,Gawryl & of Nashua O’Connor on the andbrief
orally), petitioner.for the

Desmarais, Johnston, PLLC, (ScottEwing & of EwingManchester and
brief,Heather Silverstein on the Ewing orally),and Mr. for the respondent.

DUGGAN, The petitioner, Carnahan,J. Timothy theappeals October 2008
(CAB)decision Hampshireof the New Compensation Appeals Board

reducing compensationhis workers’ benefits to earningthe diminished
capacity Werate. affirm.

The supportsrecord followingthe facts. Carnahan was self-employeda
2000,tractor-trailer driver 15,and furniture mover until September when

he sustained a work-related lower injury.back Vanliner Insurance Com-
carrier,pany, the workers’ compensation accepted beganhis claim and

paying him temporary disabilitytotal benefits. Carnahan sought treatment
for frominjury varietyhis a of physicians. ultimatelyHe had insurgery

2001, fusion,June inresulting spinala bone but experienced persistent
difficulties pain 2001,with and Inmobility. Hsu,December Dr. Powen a
physiatrist, began Carnahantreating for his lower injury.back

2006,From 2002 to Carnahan temporary disabilityreceived total ben-
2006,Inefits. after Carnahan received vocational training, the carrier

Newpetitioned (DOL)the Hampshire Department of Labor for a reduction
of his benefits due to inchangea his condition. The DOL hearing officer
reduced Carnahan’s benefits to the diminished earning rate.capacity
Carnahan appealed this decision to the CAB. this appealWhile was
pending, petitionedCarnahan the DOL for a new first-level hearing,

hearguing change condition,that had a in physical uponbased Dr. Hsu’s
opinion that spinalCarnahan’s wasfusion soughtunstable. Carnahan
reinstatement of his temporary disabilitytotal benefits. The hearingDOL
officer petitiondenied this and appealedCarnahan theto CAB. The CAB
consolidated into aappealsboth novosingle hearing.de
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and Carnahan’smedical evidence2007, found thatthe CABIn March
from an unstablethat he sufferedthe conclusiontestimony supported

found thatThe CAB furtherlimitations.fusion, physicalandongoing pain,
tocarrier failedwork and that thesedentary capacityhad aCarnahan

to merit ain condition sufficienta Carnahan’schangedemonstrate
result, tempo-maintained Carnahan’sin As a the CABbenefits.reduction

disabilitytotal benefits.rary
tothe DOL reduce2007, again petitionedcarrierIn theAugust

of anbenefits, diagnosismistakenuponbased Dr. Hsu’sCarnahan’s
Salerni,AnthonyDr.opinionrelied the ofuponfusion. The carrierunstable

that fusion washad Carnahan’swho determinedorthopedic surgeon,an
2007, that the CAB reliedhearingthe DOL officer foundIn Octoberstable.

in the 2007 decision anddiagnosis MarchDr. Hsu’s mistakenupon
capacity,a butsedentarythat had full-time workCarnahanconcluded

hearing officerthe DOLrequestthe carrier’s becauseultimately denied
Neitherearning capacity.of Carnahan’snot made a determinationhad

appealed this decision.party
of2008, the DOL for a review theJanuary petitionedIn the carrier

2008,May hearingIn the DOLdisability.continuing,extent of work-related
testimonythat, and fromupon testimonyfound Carnahan’sofficer based

least, full-time,had,witnesses, light duty“at the aCarnahanvocational
addition, theIn DOLsignificant earning capacity.”“acapacity”work and

improvedhad sincephysical capacitythat Carnahan’shearing officer found
result, hearingthe officer concluded that2007. As a DOLOctober

benefits,total andtemporary disabilityentitled tolongerwas noCarnahan
received, thisdisability alreadyof benefitsupon lengththat based the

thisappealeda termination of benefits. Carnahaneffectivelydecision was
to thedecision CAB.

2008,in concluded thathearinga de novo and OctoberThe CAB held
Basedsedentary upon“was of at least full-time work.”capableCarnahan

the CABtestimony,and vocational foundsurveillance evidencevideo
not The CAB ruleduncooperative, and credible.“self-limiting,”Carnahan

had mistake in thecarrier demonstrated that there athat the had been
thatdisabilityextent and theredetermination of the of Carnahan’sprior
Thewarrantinga in his condition reduced benefits. CABchangehad been

returning “gainfulof tolikely capablethat wasconcluded Carnahan
andunlikely previous job earningto return to hisemployment,” but

result, togranted permissiona the CAB the carrier reduceAscapacity.
earningto the diminisheddisabilitytotal benefitstemporaryCarnahan’s

rate, requested aeffectively his benefits. Carnahanterminatingcapacity
January appealin 2009. followed.which the CAB denied Thisrehearing,
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2008,inarguesCarnahan that October the byCAB was barred res
judicata estoppel findingand collateral from that changedhis condition had
sufficiently to reduce his benefits bothbecause the DOL and the CAB had

inpreviously August Mayfound 2006 aand 2008 that he had full-time
sedentary or light workduty capacity. Carnahan also contends that when
the CAB determined that he had earning capacity, capableno but was of
gainful employment, it erred “gainful employment”because and “earning

(1999).are the undercapacity” same RSA281-A:48 finally arguesCarnahan
Staniels, 794, (1998),that under Appeal 142 N.H. 796-97 the CABof

erroneously uponrelied video surveillance evidence taken after the May
hearing.2008 DOL

law,will overturn the only“We CAB’s decision for iferrors of or we are
bysatisfied a clear preponderance of the usevidence before that the

unjust Foods,isdecision or Appeal 467,unreasonable.” Dean 158 N.H.of
(2009).471 The factual primaCAB’s arefindings lawful and reason-facie

Id.; (2007).able. RSA 541:13 task is not to“[0]ur determine whether we
would have differently [CAB],found than thedid or to reweigh the
evidence, but rather to determine whether the supportedarefindings by
competent Foods,evidence in the record.” Dean (quotations158N.H. at 474
omitted). Carnahan proof. Id.; Jackson,bears the burden of Appeal 142of

204, (1997).N.H. 206

I. Res Judicata and Collateral Estoppel

We first address Carnahan’s thatargument the andDOL’s the CAB’s
in 2008,determinations August May2006 and that Carnahan had a

full-time sedentary light dutyor work capacity, barred latera reduction in
that,benefits. He argues without inchangea his work capacity, judicatares

and prohibitedcollateral estoppel the from reducingCAB his benefits in
October 2008. We disagree.

The res judicatadoctrines of and collateral estoppel apply to final
inagency decisions workers’ compensation cases. Appeal Wingate, 149of

12, 15-16 (2002); (1997).N.H. Appeal Hooker, 40,142 N.H. However,43of
281-A:48,1,specificallyRSA “[a]ny partystates that at interest with regard
injuryto an . . . commissionermay petition the to review a denial or an

award of compensation” on grounds, includingseveral a “change in
conditions” and “mistake as to the nature or the injuryextent of or
disability.” This plain language provides an exception to the finality
otherwise accorded CAB givesto decisions and CABthe continuous
jurisdiction. State, (1979)149, 154-55See v.Meserve 119 N.H. (finding that

. . . the legislature“when has agencydirected the to exercise continuous
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fromagencythejudicata apply preventnot to... res willjurisdiction
law”).ofcorrect a mistakestatutory power toexercising its

decision, however, not,did as Carnahan2008The CAB’s October
capacity.changea in workclaims, findingfirstreduce his benefits without

thedecision, that carrierthe CAB determined2008In its October
to the naturehad a mistake asthat there beensufficiently demonstrated

thedisability uponand which CABinjuryCarnahan’sand extent of
went on to2007 The CAB thenin its March decision.erroneously relied

returning gainfulfull-timecapable of tothat Carnahan wasdetermine
its error in March 2007with the CAB thatagreeemployment. We

281-A:48, I,in RSA as atype contemplatedthe of mistakeconstitutes
2008 decisionthe Octoberfor review. Because CAB’sgroundproper

mistake, statutory authorityitsthe exercisedproperlyCABcorrected this
judicatares or collateralby eitherits action was not barredreopento and

estoppel.

II. RSA 281-AA8

argument “gainful employ-that becausenext Carnahan’sWe address
281-A:48,meaningthe under RSA“earning capacity”and have samement”

it that he “had nohis benefits because foundimproperlythe CAB reduced
In its Octobergainful employment.”was ofearning capacity, capablebut

decision, the “failed to meet its burden offound that carrier2008 the CAB
jobto andreturning previousis of hiscapablethat the claimantproof

to that the claimantproofits burden of showearning capacity, but... met
gainful employment.” arguesof to Carnahanreturning full-timecapableis

(1) found thatimproperlythis is erroneous because the CAB:findingthat
gainful employment,of anearning capacity, capableno but washe had

(2)decision; inidentify any changeand failed toinherently contradictory
conditions,inas before it determined hiscapacity, changehis vocational a

disagree.earning capacity. We
law,a a of we review deinterpretation questionof is whichThe statute

(2005).Dubois, 448, first examine theKenison v. 152 N.H. 451 “[W]enovo.
plainwe the andpossible,in the statute and where ascribelanguage found

RealAppealto Garrison Place Estateordinary meanings words used.” of
(2009).Trust, 539, 542 islanguage plain“When a statute’s and159N.H.Inn

beyond for further indications ofneed not lookunambiguous, [it]we
of theplain languagecan neither theignoreintent.” Id. “Courtslegislative

not fit tothe lawmakers did see include.”nor add words whichlegislation
Id.

lawby compensationthe workers’rights providedThe and remedies
Bd.,N.H. 143statutory.” Compensation Appealsv.“purely McKayare
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(1999).722,N.H. meaning727 “We are the final arbiter of the of the
statute, compensationworkers’ and the and extent ofcompensation nature

to the injured employee governed by express language... is the statutory
and that can be 147fairly implied Appeal of Hiscoe,which therefrom.” N.H.

omitted).223, (2001) (quotation230

inprovides, pertinent part:RSA 281-A:48

AnyI. atparty regard injuryinterest with to an afteroccurring
1,1965,July may petition the to orcommissioner review a denial

an ...compensation byaward of a . . . thefiling petition upon
ground conditions,a inchangeof as to ormistake the nature

fraud, influence,extent of the injury disability,or undue or
coercion.

III. If petitionera files reducing endingfor or for compensation,
the shallpetitioner along petitionsubmit with the medical evi-

injureddence that the is ableemployee physically performto his
or her workregular gainfulor is able to inengage employment.

The initial test for determining whether a claimant is entitled to
compensation earn,is “whether the worker is now able to in suitable work

conditions,under employmentnormal as much as he or she atearned the
Woodmansee, (2003).time of injury.” Appeal 63,N.H.150 68 Theof

two-step analysis (1)for reducing or aterminating claimant’s benefits is:
(2)“whether experienced conditions”; and, so,the claimant a change in if

change“whether that Jackson,affected his earning capacity.” 142 N.H. at
206.

“Although the beginning point usuallyand the main concern of an
inquiry inchangeinto condition for reopening purposes is claimant’s

physical condition,...relative disability in compensationthe sense has both
an economic as well as a component.” Woodmansee,medical 150N.H. at 67

omitted);(quotation LARSON,see also 8 L. WORKERS’ COMPENSATION Law
(2009).§ change in131.03[l][e] claimant’s ability“[A] to or holdget

employment, level,”or to maintain earlierhis earning is also considered a
conditions,change in though“even claimant’s physical maycondition have

Woodmansee,remained unchanged.” 150 N.H. at 67. oftype changeThis
has been inclassified as a change the claimant’s earning Id.capacity.

inFinally, a change may also be injuredconditions demonstrated if “the
employee is ablephysically perform regularto his or her iswork or able to
engage in gainful employment.” McKay, (quotation143 N.H. at 731
omitted).
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decision arefindings in its October 2008that thedisagree CAB’sWe
employment”“gainfulwe conclude thatcontradictory becauseinherently

281-A:48.meaningthe same under RSAdo not have“earning capacity”and
objective measure ofas “anWoodmansee, “earning capacity”In we defined

is now able toand “whether the workerwages”to earnabilitya worker’s
conditions, much as heasearn, employmentunder normalin worksuitable

68;Woodmansee, 150 at seeN.H.injury.”at the time ofor she earned
aLARSON, earninga determination of claimant’salso thatWe heldsupra.

in the marketplace,...overall valuereference “the worker’scapacity must
job training.”andas his educationage,into such variablestaking account

omitted).(brackets quotationId. and

281-A:2,X-a (Supp.is in RSAHowever, defined“gainful employment”
age,2009) reasonably employee’swith thewhich conformsas “employment

education, physical capacityand and totemperament mentaltraining,
wasemployeeof than that to which theto other forms laboradapt

as orcapacity,”“work“gainful employment”have treatedaccustomed.” We
work,” mayit be“performto some kind of and whileabilitythe claimant’s
Woodmansee, N.H.dispositive.not 150 atcapacity,to it isearningrelevant

Thus, two67-68;Jackson, overlap142 206. while these definitionsN.H. at
education, job training,”and the terms“age,the claimant’sby considering

Woodmansee, doesemployment”at 67. notare distinct. 150 N.H. “Gainful
as much as he or shea that the claimant is able to earnrequire finding

Thus, findingthe ofat of as Carnahan asserts.injury,earned the time
decisionsupportin is sufficient to the CAB’sthis casegainful employment

to reduce Carnahan’s benefits.

changea in his vocationalthat the CAB did not finddisagreeWe also
In 2008capacity.it determined his its Octobercapacity earningbefore

decision, least full-time“capable sedentaryfound of atthe CAB Carnahan
his painThe CAB also determined thatemployment.”and “gainfulwork”

“self-limiting,”was not“likely and that hecomplaints exaggerated,”were
credible, supportedThese the CAB’sultimateuncooperative. findingsand

conditions,experienced physicallya in bothfinding changethat Carnahan
analysisof forprongthe first theeconomically,and which satisfied

Jackson, at142 N.H. 206.modifying a claimant’s benefits.

thatFurther, factually argueswhen he theCarnahan is incorrect
fact,Inearninghe no the CAB foundcapacity.determined that hadCAB

capacity, could obtainlonger previous earningno had his butthat Carnahan
a dimin­it concluded that he hadgainful employment;full-time therefore

analysisthe forproperBecause the CAB followedearning capacity.ished
decision, prescribedin its 2008 asmodifying benefits OctoberCarnahan’s
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281-A:48, law,by plain languagethe of and in itRSA accordance with case
reasonably Woodmansee, 67-68; Jackson,lawfully.acted and 150 atN.H.

142 N.H. at 206.
Finally, Carnahan that the dimin-argues improperly appliedthe CAB

Rules,rate, 510.03,seeearning capacityished N.H. Admin. Lab because
it found that the carrier failed to an earning capacity.establish that he had

2008,In October the did not findCAB that Carnahan had no earning
asserts,as he that notcapacity, previousbut determined he did have his

earning discussion,incapacity. Accordingly, lightand of the above this
is withoutargument merit.

VideotapedIII. Surveillance Evidence

2008,MayIn the hearingDOL officer concluded that Carnahan’s
physical and, result,condition had improved, as a that Carnahan had at

a lightleast full-time duty capacitywork and a significant earning capacity.
hearingThe DOL officer then reduced Carnahan’s benefits dimin-to the

earning capacityished appealedrate. Carnahan that decision to the CAB.
During the SeptemberCAB’s 2008 hearing, the carrier introduced video

surveillance evidence to demonstrate that Carnahan was ofcapable more
thanphysical activity he previously reportedhad to his providers,medical

DOL, (1)the and the CAB. videoThe showed two images: dayon the of his
2008May hearing,DOL walking normallyCarnahan in yardhis before

(2)limping DOL;later into the and Carnahan setting up backyard poola in
July decision,2008. In its October 2008 the CAB found that the video
clearly demonstrates the“that claimant can do much more hethan has

Furthermore,testified that he is able to do.” upon weightbased the of all
evidence,of the the CAB determined that painCarnahan’s complaints were

“likely exaggerated,” heand that was “self-limiting” and of at“capable least
full-time sedentary work.”

Relying upon Appeal of Staniels, (1998),142 N.H. 794 arguesCarnahan
thethat CAB erroneously uponrelied the video evidence itbecause did not

backrelate to his oncondition the of Maydate his hearing.2008 We
disagree.

Staniels,In an employer sought termination of a temporaryclaimant’s
total disability benefits on the thatgrounds the claimant longerwas no
totally disabled and cooperatefailed to with vocational Id.rehabilitation. at

1994,In hearing795. a DOL officer reduced the claimant’s benefits and
rehabilitation,terminated his vocational finding that the claimant was not

totally disabled and lacked motivation Bothimprove. partiesto Id. appealed
this decision to the DuringCAB. Id. de hearing,the CAB’s 1996 novo the
claimant introduced evidence of surgeryhis 1995 back to establish his
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this evidenceThe CAB consideredId. at 796.currently disabled condition.
1994, hearingin the DOLwhento claimant’s conditiononly as it related the

appealed.claimant Id.matter. Id. Thetheofficer first considered
ofits this evidencethe limited considerationproperlythat CABWe held
1994,in thewhenof claimant’s conditiononly to the issue theas relevant

that DOL(statingthe issue. id.officer same SeehearingDOL decided
thethe condition ofadjudication“an as todecision isofficer’shearing

as tonot a judgmenttime it entered and isat the wasinjured [employee]
omitted)). thatfurther held(quotations Wefuture condition”the claimant’s

1995 couldsurgerya result of thein the condition asany claimant’schange
atto Id. 797.for a new the DOL.only grounds petitionconstitute

in 2008wasHere, Mayofficerby hearingthe decided the DOLissue
decision,In 2008 thein itsMay 2008. Octoberphysical capacityCarnahan’s

physicalof Carnahan’sthe video as evidenceconsideredproperlyCAB
“lessthat the claimant had beenMayof 2008 and determinedcapacity as

physical abilities.”testimony regardingin his actualforthcomingthan his
Woodmansee, province,at 68 that is the board’s(finding150 N.H. “[i]tSee

omitted)).inours, (quotationthe first instance”weighnot to the evidence
that itsuggestsin 2008 thatnothingThere the CAB’s October decisionis

ofasphysicaldetermine conditionused the video evidence to Carnahan’s
that thecontrary, readinga of this decision shows2008. On the fairOctober

condi­only physicalthe of Carnahan’svideo as evidenceCAB considered
Staniels,2008, in 142 N.H.reasoningin as under ourMay permittedtion

at 796-97.

Affirmed.

JJ.,Broderick, C.J., CONBOY, concurred.andand Dalianis
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