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combined,Aqueduct, would need million in additional annual revenue$3.4
if Citythe takes The acceptedPWW. PUC also the expert’sUtilities’
testimony that an initial fund investment of million requiredwould be$40
to generate annual ofearnings million. The aexpert testified that fund$3.4
of this size would insulate the ofcustomers Pennichuck East and Pittsfield
Aqueduct thefrom rate increases to City’s takingrelated the of PWW.

The thatUtilities contend a million will generatefund not$40 $3.4
million annually. For its part, Citythe asserts that requiring it to establish
a fund of magnitudethis partiesis unreasonable. Because the have failed to
show that there is no evidence from which the couldPUC have found as it
did, Consumers’Council,see Legislative Utility 99, in118 N.H. at lightand
of the deference we owe the in such proceedings,PUC see Appeal of
Verizon England, 695,New 158 N.H. at we decline overturn findingsto its

respect■with to the million mitigation fund.$40

Affirmed.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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McLane, Middleton, (ScottGraf, RA.,Raulerson & of Manchester H.
Harris on the orally),brief and for petitioner.the

RA., (WalterMunicipalMitchell Group, of Laconia L. Mitchell and
brief,A. SpectorLaura on the and Ms. Spector orally), respondentfor

Town of Gilford.

(PatrickPLLC,Patrick Wood Law Office, of Laconia H. Wood on the
brief orally) respondentand for Aichinger.Barbara
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(Thomas MaryandNourie, P.A., PappasJ.of Manchester&Wiggin
N.A.,America, amicus curiae.asbrief), Bank ofthe foronDempseyAnn

Sutton, her sonby throughandRitaBRODERICK, petitioner,TheC.J.
J.)(Smukler,Sutton, Superior CourtappealsGlennattorney-in-fact,and

summaryforAichinger’s motion(1) Barbararespondentgrantingorders:
(2)mandamus; denyinganda writ ofpetition foron Sutton’sjudgment

andto constructioninjunction preventpermanentfor arequestSutton’s
cross-appealsnon-conforming Aichingerlot.Aichinger’sofdevelopment

(1) petitionto dismiss theher motiondenyingcourt orders:superior
(2)remedies; grantingher administrativefailed to exhaustSuttonbecause

propertyAichinger’sthatgroundson thejudgment to Suttondeclaratory
(Town) zoningthe Town of Gilford’spursuant tomergedhad been

itsenforcingfrom(3) estoppedwas notordinance; that the Townruling
(4) hearing presentthe toordinance; reopentodenying requestherzoning

(5) denyingandmerger;andmunicipal estoppelofevidence on the issues
in part.in and affirmpartreverseattorney’sfor fees. Werequesther

I

(the on Governor’sproperty)lakefront propertyin this case isAt issue
is in thepropertyin 2002.TheGilford, Aichinger purchasedin whichIsland

(SFR) district, to be onerequiredlots arewhereFamily ResidenceSingle
(Club), an associationsize, Island Clubpartin and is of the Governor’sacre

use on thecovenants on landthat, enforces restrictiveamong things,other
(lots and9time, comprised parcelswas of twopropertyAt theisland. one

a and10). consisting garageof9, singlecontained a structureLot which
10,acres, which contained ahouse, 0.6 and lotisguest approximately

1980s, topursuantin theresidence, 0.5 acres. Sometimeis approximately
automatically mergedthatordinancezoningin the Town’sprovisiona

alots, lots 9 and 10 to createmergedthe Townnonconformingcontiguous
9 and 10 are describedlot, former lotsAlthoughknown as lot 7.single

itdeed, thepurchased property,at the time sheAichinger’sinseparately
singleand was taxed as amapsthe tax of the town“lot 7” onwas labeled

singleis a lot.propertyindicate that theof the Club alsolot. The records
legalthe Town the2006, regardingclarification fromAichinger soughtIn

Code Enforcement Officerfirst contacted the Townof lot 7. Shestatus
as(CEO) propertyshe could treat herto see whetherAppraiserand Town

the twoinquiredshe whetherparcels. Specifically,separate waterfront
Thepreviousof the owners.merged by requesthad beenadjoining parcels
anytheythat did not seeAichingerinformedAppraiserand TownCEO

voluntarily mergedhadthat a ownerpreviousin their recordsindication
the parcelsshe could treatnot comment on whetherthe but didproperty,

that theappearednoted that itAppraiserThe Townas lots.separate
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parcels automaticallyhad been merged by mappinga andcompany,
informed her that he would propertiesrecommend that the separatelybe
assessed, authoritybut that he had no to proceed without the direction and

of theapproval PlanningTown Board and ofBoard Selectmen. The Town
Appraiser and CEO then referred Aichinger’s question to the Town

(DirectorPlanningDirector of and Land Use of Planning).
2006,In April Aichinger contacted the Director of Planning to review the

request 19,2006,matter and to a second tax lot ID number. On October the
Director of Planning responded to Aichinger’s request by email. He stated

file,that he had reviewed her that he had found no evidence that previous
lots,had voluntarilyowners themerged that lots 9 and 10 appear to have

been merged even on some of the maps,older tax but that maps “clearlythe
lots,”show thatsigns there were once two and that he thatpresumed “the

lots were merged involuntarily at the time that the aTown had law
requiring such mergers.”automatic He also stated that courts threw“[t]he
out that law” and that he believed “all mergersautomatic effectivelywere

15, 2007,voided.” On January the Director of sentPlanning follow-upa
letter, stating, in part:relevant

This letter is sent to confirm that the TownAssessor I agreeand
(2)parcel]that legally[the is two appearslots. It that the lots

were automatically merged ononly the Town tax maps and not at
the Registry of Deeds. Such automatic mergers required bywere
an old zoning ordinance that was thrown out in a court challenge
and is no longer on the books. Your deed still describes two

lots,separate lot,not a single merged which further attests to the
notion that propertythis subjectwas not the of a bona fide
merger, and mapsthe tax show residual evidence of the former lot
layout.

Addresses for the two lots will be 554 Edgewater Drive for what
(theused to be lot lot),9 more northerly and Edgewater558 Drive

(seefor what toused be lot 10 attached map).

Thereafter, Aichinger began work planrelated to a to remove all existing
buddings on lot 7 and to construct homes,two new single-family one on
former lot 9 and one on former lot 10. Specifically, the record shows that
she:

permitobtained a to demolish the existing onhouse 558
Drive,Edgewater obtained a new septic design systemand permit

for both parcels, obtained a building permit for a new house on 558
Drive,Edgewater permitssecured for a new driveway on both



48

parcels,homes on bothholes for newfoundationblastedparcels,
Edgewater558a new home onoffor the constructioncontracted

home on 558of a newDrive, for constructionapprovalreceived
Club, andIslandGovernor’srespondentDrive fromEdgewater

for 558constructionDrive to fund theEdgewatermortgaged 554
554buyers forsoughtalsoAichingerMs.Drive.Edgewater

Drive.Edgewater

thatindicatingAichingerwrote to2007, PlanningDirector ofIn theMay
advice hadcounsel, that his previoushe realizedtownconsultingafter with

lot.fact, single, mergedain ownederror, Aichinger,thatin andbeen
AdjustmentZoning Board ofto the Gilfordthis decisionAichinger appealed

ofthe Board Selectmen(ZBA). negotiations with GilfordbeganalsoShe
the2007 decision of(Board Selectmen), Maythat if thecontendingof

damagesstood, moneybe liable formightthe TownPlanningofDirector
647:39-aandcontended that RSAShe alsomunicipal estoppel.uponbased

to havemust take actionthat a landownerclearly recognizeRSA 75:9
merged.property

AichingerZBA entered21, 2007, appeal hearing,to herpriorOn June
ofwith the Board Selectmen.(Agreement)agreementinto a settlement
(1) that “theinter alia:Aichinger agreed,andthe TownSpecifically,

of land and the Townparcelsand distinctseparateconsists of twoproperty
tax under NH RSAseparate parcelsthem ascontinue to assesshas and will

any(2) supportand shall not76:9”; “shall take no actionand the Town
theany mergein efforts toparticipatelots nor ...mergeaction to the two

ZBAresult, appeal.not herAichinger pursuedidtwo lots.” As a
court,landowner, in2007, Sutton, superiorfiled suitabuttingIn anJuly

(1) thedevelopingfrominjunction prevent Aichingertoseeking: an
(2)Ordinance; declaratoryaZoningin violation of the Gilfordproperty

litigatingfrom whethercollaterally estoppedwasAichingerthatjudgment
(3) the Townis notdeclaratory judgment thatmerged;10 alots 9 and were

(4)ordinance; theagainsta mandamusmergeritsestopped enforcingfrom
(5)ordinances; attorney’s feeszoning andit to enforce itsrequiringTown

October, andfiled an answerearly AichingerInthe Town.against
trial courtcounterclaim, summary judgment. Thelater moved forand

relief), (declaratoryII(injunctiveIto Countsrejected relatingthe motion
factfees), that a material issue ofreasoning(attorney’sand IVjudgment)

by allegedthespecially damagedbeto Sutton wouldexisted as whether
IIIon Countsummary judgmentgrantedThe trial courtzoning violation.
inremedy(mandamus), appropriatenot anconcluding that mandamus was

was notordinance enforcedto have therightcase because Sutton’sthis
Rather, to settle withTown had the discretiontheapparent.clear and

faith,infact, doing goodin soand, in had exercised its discretionAichinger
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the Agreement litigationbecause Town had entered into the to reduce a
risk where there existed a non-frivolous claim of estoppel.

October,inAlso obtained aAichinger building permit for the construc-
Drive,Edgewatertion of a home on 554 former lot sought9. She the

onbuilding permit partybehalf of a with whom she had entered into a
purchase agreementand sale for that The aproperty. permit allowed new
single-family home with a but contained thegarage following warning:
“Subject property currentlyis involvedin litigation any construction at this
point subjectcould be to removal at the expenseowners should the court
determine that this lot not sep[a]rateis a lot. The Town of notGilford does
recommend starting any construction until all litigation is resolved.”

Subsequently, theAichinger asked Town CEO to amend the permit,
himinforming that she replaceintended to and enlarge existing guestthe

letter,cottage. By stated,she in pertinent part,

I... am writing this letter to address the condition of the building
3,thatpermit you issued October 2007 concerning the pending

litigation. Per the Gilford IZoning Ordinances am anallowed
expansion within the limits of the property myof nonconforming
use which my fullyis guestfunctional home. I therefore would like
the building permit to be amended to strike the warning and add
the condition that in either outcome of litigationthe lotone or two
the structure being built will not have to be removed.

The CEO then informed Aichinger by that,letter subject“Whether this
property is separateconsidered a lot or is partdetermined to be of the
property at 558 Edgewater, you. . . permittedare to replace, enlarge,

relocate a preexisting dwelling as long as it allcompliesand/or with other
requirements.” The CEO also instated the letter that the building permit
would “be amended to reflect a replacement.” 29,structure On October the
Town issued an amended building permit without litigationthe warning
contained in the permit.earlier permitThe amended stated that it forwas
a single family“[n]ew home with togarage replace existing single family
dwelling,” and included the followinglanguage: “Preexisting grandfathered

mustdwelling be demolished prior to the issuance of occupancyan permit
for replacement 15,this 2007,structure.” On December sent anAichinger

son,email to Sutton’s himadvising that a building permit had been issued
for 554 Edgewater Drive. She attached to the email a ofcopy the amended
building permit and the correspondence from the statingTown that
Aichinger permittedwas to rebuild guesther house whether she was found
to own one lot or two. appealSutton did not the buildingissuance of this
permit to the ZBA.
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forrequestto dismiss Sutton’s2008, filed a motionAichingerIn March
Edgewaterat 554developmentandconstructionprohibittoinjunctionan

the amendedhad issuedthat the Townthe factargued thatDrive. She
notwouldthe new houseconstruction ofthatindicatedbuilding permit
law,therefore,that, a matter ofordinance, asandzoningtheviolate Town’s

Aichinger676:15.under RSAdamages”“specialhad not sufferedSutton
of thethe issuanceappealfailure tothat Sutton’scontendedfurther

The trialinjunction.anobtainingher frombarredbuilding permitamended
(1) constructiondismiss, whetherthat:findingtothe motioncourt denied

a substantivewasdamage Suttonspeciallyuse” wouldnonconforminga“on
(2) torequirednotmerits; wasthe and Suttononto be determinedissue

inZBA the issuesthe becauseremedies beforeadministrativeexhaust her
factualorproceduralnot limited toandunique“somewhatthis case were

issues.”
that2008, trial court ruledMayin thethe meritshearinga onFollowing

the Towntwenty years, thatfor overlegally merged9 and 10 had beenlots
andparcel,as onepropertythetreatingfrommunicipally estoppedwas not

to thelots would be subdivideto create twoway Aichingerforonlythat the
righttheAichingerthat hadfurther ruledThe trial courtmerged property.

lot 9 with a newcottage onguestandexisting garagethereplaceto
status, deniedand thereforemergedstructure, property’sof theregardless

Thethe construction.plannedrelief to barinjunctiveforrequestSutton’s
Town, thetheattorney’s againstfeesrequestdenied the fortrial court

thereconsider, reopentoAichinger’s requestto andmotionsparties’
theandmunicipal estoppeltorelatingintroduce evidencehearing to

followed.appeal cross-appealThis andmerger issue.

II

haveshouldpetitionthat Sutton’sAichinger’saddress contentionfirstWe
rem-her administrativefailed to exhaustbecause Suttonbeen dismissed

declaratoryforpetitionto dismiss Sutton’sAichinger had movededies.
notrelief, that didgroundsin on the Suttoninjunctive part,andjudgment
thenot eitherappealbecause she didadministrative remediesexhaust her

TheZBA in the fall of 2007.to thebuilding permitsamendedoriginal or
merits,Later, the trialin its order on thethe motion.trial court denied

neverwas valid because Suttonpermitthat the amendedcourt ruled
thisforpersuasive explanation“nothe and offeredappealed permit,

essentiallycourt’s two orders wasresult of the trialpracticalThefailure.”
enjoin therequest tobarred Sutton’sthat the exhaustion doctrinerulinga

herbut notbuilding permit,amendedbyauthorized theconstruction
lot. Ononly oneAichingerthat ownsdeclaratory judgmentrequest for

havepetition shouldthat Sutton’s entireappears arguetoappeal, Aichinger
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failed tobeen dismissed because she exhaust her administrative remedies.
barsdisagree, and hold that the exhaustion doctrine Sutton’s requestWe

injunction enjointhatfor an to the extent Sutton the constructionsought to
29, 2007by building permit,authorized the October amended but does not

request declaratory judgment Aichingerbar her for a that owns oneonly
lot.

pleadings before court at itThe and affidavits the trial the time
2007,to InAichinger’s following. Julyconsidered motion dismiss reflect the

Aichinger inafter and the Town reached the which theAgreement Town
lots,to treatagreed Aichinger’s property as Sutton filed intwo suit

Town,courtsuperior against Aichinger, the and Governor’s Island Club
(1)seeking, inter alia: injunction prevent Aichingeran to from developing

(2)Ordinance;the in theproperty violation of Gilford and aZoning
declaratory judgment Aichinger collaterally estoppedthat was from liti-
gating later,whether lots 9 were merged.and 10 Three months in October
2007, issued,Aichinger sought, and was buildingan amended permit.
According dismiss,to an Aichingeraffidavit filed in of hersupport motion to
Aichinger 2007,sent Sutton’s son an email in advisingDecember him that

issued,building permita had been and her intent tostating rebuild her
guest house. Aichinger’s permitaffidavit stated that the contained the
following language: “Preexisting grandfathered dwelling must be demol-
ished to the of anprior issuance foroccupancy permit replacementthis
structure,” and Aichinger house,authorized to guestrebuild her aas five

residence, inbedroom the manner she originally proposed.had
Evidence introduced at the onhearing the merits confirmed that the

did, fact,inbuilding rebuild,amended permit Aichingerauthorize to
ofregardless whether she found to orwas own one lot two. Testimony and

show Aichinger 2007,exhibits that when emailed son inSutton’s December
she attached to her copyemail a of the building permitamended and the

fromcorrespondence that,the Town which stated regardless of whether
two,she found to or permittedis own one lot Aichinger was to “replace,

enlarge, relocate a preexisting dwelling longas as it compliesand/or with
requirements.”all other permit.Sutton failed to appeal this toAccording
court,the trial she had “no forpersuasive explanation” failing to do so.

Ordinarily, tochallenges decisions regarding building permits must
made to adjustment.first be the board ofzoning See RSA (Supp.674:33

2009); (2008).(2008);RSA 676:5 RSA 677:3 a partyShould be dissatisfied
board,zoningwith the decision of the the party may appeal to the superior

2009).court. See RSA 677:4 This(Supp. legislative scheme is intended to
localgive zoninga first passboard the opportunity upon anyto alleged
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the themaycourt have benefit ofsuperiorin its decisions so that theerrors
Hersh,v. 157appeal.the McNamarajudgment hearinginzoning board’s

(2008).72, 73N.H.

remedies beforeGenerally, exhaust their administrativeparties must
instances, if a partyin“Exceptto the id. rareappealing courts. See

in toofficial matters fails exhaustby city zoningthe action of aaggrieved
remedies, not lie.”injunctivea for relief will V.S.H.statutory petition

(1978).778,Rochester, N.H. This rule isCityv. 118 782Realty, Inc. of
of adminis­of the exercisepolicies encouragingon the reasonable“based

judicialautonomy, promotingandexpertise, preserving agencytrative
questions ofparticularly applicableand “is when... substantialefficiency,”

ordinance, belonga matters that in theconcerning city zoningfact exist
inonlyIt is limiteddesignatedinstance to the local officials.” Id.first

situations, is a of law rather than aappeal questionas “where the issue on
discretion,” Pheasantthe administrative Laneof exercise ofquestion

Nashua, 140, 141-42(1998), a partyN.H. that isCityTrust v. 143Realty of
not to exhaust administrative remedies.required

therequired appealconclude that was to amendedWe Sutton
the challenge permit, authorizingto ZBA to whether thebuilding permit

modest one that couldAichinger replace relativelyto her structure with
residence,a compliedbe used as with the ordinance.arguably primary

injunctive challenged right toAichinger’sfor relief treatpetitionSutton’s
lots, sought enjoiningas an constructionpropertyher two and Sutton order

aAichingeron the that was not entitled to build second residentialgrounds
however,permit, predicated,on one lot. was not asstructure The amended

Rather,owning permittheargues, upon Aichinger’snow two lots.Sutton
groundson the“replacementauthorized the construction of a structure”

dwelling.”houseguest “preexisting grandfatheredthat the was a There­
fore, zoningthe in an of the Octoberonly question appealthe before board

permit authorizing Aichingerwould have whether a topermit29 been
600 guesther foot house withreplace “preexisting grandfathered” square

floor,a 2295 foot five“replacement square grounda structure” that has
stories,bedrooms, and an attached three-carporch garage,two a covered

situation, inargues,ordinance. not a which theviolates the This is as Sutton
ratherproperly judicial,in the case were more suited to thanissues

McNamara, 76,in N.H. attreatment. As we stated 157 theadministrative
a ordinance is not abuilding permit compliesof whether with thequestion

resolution,judicialto or butparticularlythat is suited treatmentquestion
Therefore,routinely by zoningis the local board.is one that addressed

ZBA,amended to thebuilding permitfailed to theappealbecause Sutton
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superiorshe is barred exhaustion from in courtby challengingthe doctrine
construction pursuant permit.undertaken to that

thatacknowledge petition sought enjoin AichingerWe Sutton’s to from
residence, that thatconstructing single-family replaceda and the structure

guestthe aarguably single-familyhouse could be used as residence.
Furthermore, original grantedboth the in topermit, response Aichinger’s

home,request single-family grantedto build a the inpermit,and amended
house,response Aichinger’s requestto to her guest apparentlyrebuild

authorize the construction of the same five bedroom Neverthe-structure.
less, Sutton’s petition sought upon legalto bar construction based a
argument merged,that propertythe had and not factual issuesupon
related to replacing purportedly grandfathered singleon a lot.structures
Whether the thatpermit Aichingerauthorized to herreplace relatively
modest one arguablystructure with that could be as a primaryused
residence was in zoningaccordance with the local is preciselyordinance the

ordinance,kind of issue that involves concerning. . . a . . . zoning“fact[s]
inmatters that thebelong first instance to the localdesignated officials.”

Inc.,Realty,V.S.H. 118 N.H. at 782.

conclude, however,We that the trial court did when itnot err denied
toAichinger’s request dismiss remainingSutton’s superiorclaims. Sutton’s

court action to determine the Aichinger’sstatus of property began three
months Aichingerbefore permit.obtained the amended building As we

stated,have permitthe amended is predicated upon Aichinger’s assertion
that she was to guestentitled rebuild her house whether she owned one lot

Therefore,or two lots. to appealSutton’s failure that doespermit not bar
her request for declaratorya thatjudgment Aichinger owns a single,
merged, lot.

Aichinger that the byasserts trial court “erred permitting [Sutton] to
continue her litigation” because she failed to appeal certain other admin-
istrative thedecisions to ZBA. We conclude that argumentsthese either

below,were not raised and therefore have not preservedbeen for our
review, see v.Town ZoningMcKenzie Eaton Bd. Adjustment, 154N.H.of of
773, (2007),776 or under the case,circumstances of this are without merit
and do discussion,not furtherwarrant v.Vogel Vogel, 321,see N.H.137 322
(1993).

Ill

turnWe now Aichinger’s argumentto that the trial court erred when it
ruled that the hadproperty merged topursuant the automatic merger
provisions of the Ordinance. asserts that courtAichinger the trial erred in

(1)thatruling the hadproperty merged because: the ofdecision whether to
merge nonconforming lots in ownershipthe same solelyis one to be made
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merged locallandowner, automatically byand lots cannot beby the such
(2) theproperly applycourt toand the trial failedprovisions;zoning

disagree.in Wemergerthe Town’s ordinance.containedexception

Ordinance, inzoninglike ordinances NewmanyZoningThe Gilford
of substandardprovision requires mergera that thecontainsHampshire,

Loughlin,P. Newownership.in common 15undeveloped lotscontiguous
ZoningPlanningHampshire 11.07,Practice, § at 157andLand Use

(3d 2000). the combination of twoMerger provisions generally requireed.
inthat are held commonundevelopedor lots of substandard sizemore

minimum of asquare-footage requirementsin order to meet theownership
TheAL.,ET RATHKOPF’S Law OF3 A.H. RATHKOPFzoned district. See

Planning (2005).49:16, contiguous§ at 49-31 SubstandardZONING and
non-conforming unlesscannot as individual lotsgenerally developedlots be

or an R.J.E.P. Associates v.applies exception.the for a variancelandowner
1989).(R.I.Hellewell, 353,A.2d560 355

case that thepresentedthere was in this eitherBecause no evidence
theappliedand 10 topresent planningor former owners of lots 9 had ever

only way couldvoluntary merger, propertyfor a the the have beenboard
merger provision.topursuantwas the Town ordinance’s automaticmerged

Aichinger challenges§ 9.1.1. On appeal,See Town OrdinanceGilford
Essentially, contends that automaticvalidity provision.the of the she

therefore,is,conflicts with 674:39-a and unenforceable.merger RSA
674:39-a,Aichinger that under RSARelying upon legislative history, argues

landowner,solely byis themerge nonconformingthe to lots madedecision
automatically merged zoning provisions.cannot localbyand such lots be

the as inexpressedthe final arbiter of the intent of thelegislatureareWe
Gilroy,Amherst v.words of a statute considered as a whole. See Town of

(2008).275, interpretation of a157 277 review the trial court’sN.H. We
Rochester,England Citynovo. See New v. 151 N.H.statute de Verizon of

statute,(2004).263, the a welanguage266 ‘When of ascribeinterpreting
ordinarythe to the used and discern themeaningand wordsplain

consider thelegislative intent from as written. will not whatthe statute We
said, language legislaturehave the did not seelegislature might or add that

(2008) (citation642,157 653Guy Temple,fit include.” v. N.H.to Town of
omitted). a is we need notlanguage plain unambiguous,When statute’s and

254,255 (2003).Weaver, 150 N.H.legislative history. Appealexamine its of
reads, aspart,674:39-a in follows:pertinentRSA

Voluntary merger. 2 contiguous preexist-of orAny owner more
toparcels mergeor lots or who wishesing approved subdivided
domunicipal may byand taxation soregulation purposesthem for

Exceptor its where suchplanning designee.to the boardapplying
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merger would create a violation of then-current ordinances or
regulations, all such requests shall be approved, publicand no
hearing or notice shall required.be No survey platnew need be
recorded, but a notice of the merger, sufficient to identify the
relevant parcels and endorsed in writing by the planning board or

designee,its shall be filed for recording deeds,in the registry of
and a copymailed to the municipality’s assessing officials.No such
merged parcel shall thereafter be separately transferred without
subdivision approval.

(2008).RSA 674:39-a

The plain oflanguage RSA 674:39-agives property owners the right
lots,to merge contiguous but innothing its language precludes a town from

automatically merging such lots pursuant to its zoning ordinance. Because
we find nothing ambiguous about the statutory language, we decline
Aichinger’s invitation to examine the legislativestatute’s history. See
Weaver, 150 N.H. at 255. We agree with the trial court that RSA 674:39-a
governs voluntary mergers by owners of two or parcels land,more of but
does not prohibit a municipality from adopting an ordinance providing for
the automatic merging of lots for zoning purposes.

Having determined that innothing precludesRSA 674:39-a a town from
requiring the merger of contiguous, nonconforming inlots common own­
ership, we now consider whether the trial court erred when it ruled that the
Town had automatically merged the property pursuant to its zoning
ordinance. will affirm‘We the trial court’s factual findings theyunless are
unsupported by the evidence and will affirm the trial court’s legal rulings

theyunless are erroneous aas matter of law.”Morgenstern v. Town Rye,of
(2002)558, (citations147 N.H. omitted).561

The inevidence the supportsrecord the trial court’s conclusion that
Aichinger’s First,lots had merged. the evidence priorshows that to
entering into Agreementthe with Aichinger, the Town had treated her
property as a single lot. parcelsWhile the are separatelydescribed in the
deed, the property is recorded as a single lot in the town assessing records
and the Governor’s Island Furthermore,Club Records. Aichinger acquired
the property via a single deed. Finally, verythe propertysame at issue here
was at inissue a case we decided over twenty years ago. See Governor’s
Island Club v. Gilford, (1983),Town 124 N.H. 126 abrogated by Simplexof
Technologies (2001).v. Town Newington, 145N.H. 727 While the issue weof

indecided Governor’s Island is not the same one we are presented with
today, the significantdecision is for the purposes of our merger analysis
because one of the parcels at issue in that case was the same shorefront
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legalthe factscase. The recitation of andthat is at issue in thisparcel
has inclear the beenpropertyin make thatGovernor’s Islandanalysis

in1947, that the ownerpropertysince defendantownershipcommon
lot,a singlethe wasparcelthat shorefrontrecognizedGovernor’s Island

the asbeing byat that taxed Townthe shorefront was timeparceland that
Indeed, theuponthe in this relied Governor’sa lot. trial court casesingle

single mergedand 10 a lot.in that lots 9 wererulingIsland decision
tohowever, exceptionher falls within anpropertythatAichinger argues,

theturningin the ordinance. Before torequirement containedmergerthe
theapplies, mergernote thatexceptionof whether the wequestion

in several times since theat issue this case has been amendedprovision
initially parties disputein 1962. On theadopted appeal,ordinance was

The Townassertsappliesof the ordinance to this case.zoningwhich version
ordinance,of which does notapply an earlier version thethat we should

The indi-Aichingerwhich now relies. recordexception uponcontain the
court,however, thecates, proceedings superior partiesthat the induring
of thecourt assumed that the current version ordinanceand the trial

litigatedBecause the issue was not beforeAiehinger’s property.toapplied
court, applies.decline to consider whether an earlier versionthe trial we

ordinance, reads,Therefore, of which inapplywe the current version the
aspertinent part, follows:

— (2) lotsLots When two or more ofContiguous Nonconforming
(1)have the and are and one orcontiguous,record same owner

size,nonconforminglots to as tomore of the is this ordinance
mergeshall to allfrontage, requireddimension or the owner be

lots under similarcontiguous, nonconforming contiguouslots with
arecontiguous, nonconforminguntil such lots madeownership

conforming exception providedunless an is for below.

—(a) If the time the lots described above becomeException at
owner, is aby preexistingthe same there lawful andowned

lot,listed 4 on each shall notuse in Article the owner beprincipal
merge nonconformingto lot lots.required the or

(b) byprotected mergerlots are from theException —Whenever
674:39, requiredof RSA the owner shall not be toprovisions

merge the lots.

Zoning § 9.1.1.Gilford Ordinance
requirementto theargues exception merger provid-that theAichinger

if amerge contiguousis to lots there isrequiredthat an owner noting
to herapplies property.use” on each lotpreexisting principal“lawful and
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Zoning 9.1.1(a).§ notGilford Ordinance The trial court’s order does
whether exception applies, perhaps Aichingeraddress the because did not

However,specifically argue applicability exceptionfor the of the at trial.
did inargue her motion to reconsider that the trial court hadAichinger

failed to consider the inexception. Implicit the trial court’s denial of the
a ruling Therefore,motion is that exceptionthe does not we mustapply.

determine whether the supportsevidence the trial court’s conclusion that
the exception applydoes not because the garage guestwith attached house

onsituated lot 9 did anot constitute use” within the“preexisting principal
of themeaning ordinance.

law,The construction of the of a zoningterms ordinance is a question of
which we review de novo. AndersonSee v.Motorsports Holdings, 155N.H.

(2007).491, 494 anInterpreting ordinance us to therequires ascertain
Lebanon, 148,intent of the enacting body. See Trottier v. City 117 N.H.of

(1977).150 in“[T]he words used a ordinance willzoning givenbe their
ordinary meaning appearsunless it from contexttheir that a different

wasmeaning intended. determine meaningWe the of a zoning ordinance
whole,from its construction as a not by construing isolated orwords

(2007) (citationsFeins v.phrases.” of Wilmot, 715,Town 154 719N.H. and
omitted).quotations

To determine the of “lawfulmeaning preexisting use,”and principal we
ordinance,turn to thefirst definition ofsection the which “[p]rin-defines

cipal sole,as primary,“[t]heuse” or main oruse of a lot building.” Gilford
(2008).3,ZONING Ordinance art. at 16 only permittedThe relevant

use” in“principal the SFR zone listed in familythe ordinance is “single
Id.residence.” art. 4. The “singleordinance defines a family residence” as

(1)a §for the of one contrast,“[structure residence Infamily.” 4.7.2(g).Id.
the ordinance lists a number of “accessory uses” that are inpermittedalso

district,the “accessory §SFR including building[s].” Id. 4.6.An “accessory
is abuilding” “[g]arage, playhouse, greenhouse, shed, shelter,child’s tool or

4.7.6(b).primarily byused in theoccupants §main Id.building.”
Aichinger asserts that the record “clearly shows that there were

separate and distinct ondwellings Lots 9 and 10 before the Townof Gilford
adopted Thus,its zoning ordinance.” according Aichinger,to athere was
separate principal use on of disagree.each the lots. We

We conclude from our ofreview the record that the evidence supports
the trial court’s conclusion that the structure that existed on lot 9 notwas

residence, and,a single-family therefore, not a “lawfulpreexisting principal
theuse.” While record theshows that structure is insulated and heated and

bathroom,a kitchenincludes and Aichinger testified that it was used
Indeed,as aprimarily guest house. Aichinger for herapplied amended
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“guestherentitled to rebuildthat she wasgroundstheonbuilding permit
installationin for thepreparationAichingerforSurveys updrawnhome.”

“existing garagebuilding,thedriveway labelandseptic systemnewof a
thethatcontains no evidenceThe record“existing camp.”storage,” orand

contrary, theTo theresidence.single-familyas aever usedwasstructure
useaccessory, non-principalhad anthat the structureshowedevidence

Therefore, thehouse on lot 10.conjunctionin with theusedit wasbecause
“shelter, usedit was abuilding” because“accessoryanwasstructure

ORDI-ZONINGbuilding.”in the main Gilfordby occupantsprimarily
the trial4.7.6(b). reasonablyTherefore, supportsrecordthe§NANCE

exceptionuse”preexisting principalandthat the “lawfulcourt’s conclusion
apply.does notprovisionmergerthe automaticto

IV

thatwhen it ruledtrial court did not errthat theHaving determined
mergerto the automaticmerged pursuanthadAichinger’s property
the lotthe status ofordinance, next determine whetherweof theprovision
Agree-thetown officials andthe ofupon representationsbasedchanged

theappealon thatAichinger arguesand the Town.Aichingerment between
didmunicipal estoppelofit that the doctrineerred when foundtrial court

disagree.enforcing mergerits ordinance. WeTown fromnot bar the

thatdoctrineequitableis anmunicipal estoppeldoctrine ofThe
tounjust enrichment andprevent“tomunicipalitiestoappliedhas been

formunicipalitiesagentswith the ofbargainto those whoaccord fairness
Hooksett, N.H.153Thomas v. Townmunicipalities.”of thepromisesthe of

(2006). estoppel are:717, municipalelements of721 The

material facts madefirst, or concealment ofrepresentationfalsea
facts; second, thepartythe to whomof thoseknowledgewith

of the truth ofignoranthave beenwas made mustrepresentation
made withmatter; third, must have beenrepresentationthethe

it; andrely upontoinducing partyof the otherthe intention
rely uponto thebeen inducedfourth, partyother must havethe

injury.or herto hisrepresentation

reason-must beMoreover, upon representationreliance theparty’saId.
determination.requires a factualestoppelEach element ofId. at 722.able.

supportedunless it is nottrial court’s decisionuphold theId. at 721.We will
of law. Id.as a matterevidence or is erroneousby the

andto the firstAichinger provethat failedcourt concludedThe trial
trial court’snot consider theclaim.We needestoppelof herfourth elements

trialhowever, conclude that theelement, wefirst becauseruling on the
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prove reasonablycourt’s thatfinding Aichingerthat failed to she relied
upon bythe information supportedinaccurate is the evidence.

A estoppel requires partyclaim a that amunicipal showing has
been rely upon injury.induced to the to his or her Id. atmisrepresentation
721. The theuponreliance must reasonable. Id. atmisrepresentation be
722. “Reliance party estoppel,is unreasonable when the at theasserting
time of his or relianceher or at the time of the orrepresentation
concealment, or should that or representa­knew have known the conduct
tion was orimproper, materially incorrect Themisleading.” Id. evidence
supports the trial Aichingercourt’s conclusion that or shouldknew have
known that representations bythe made town materiallyofficials were
incorrect, and, thus, any reliance was unreasonable.

First, the supportsrecord the trial court’s finding Aichingerthat was
Island,aware of our in1983decision which the propertyGovernor’s treated

as a thansingle lot more seventeen beforeyears Aichinger purchased her
property. Aichinger testified that believedshe that when she first ap-

2006,inproached Townofficials the of she thespring mentioned to Director
of Planning that the Governor’s previousIsland Club had once sued a

Therefore,owner of the property. Aichinger investigatedcould have and
Second,discovered published opinion.that the record the trialsupports

findingcourt’s that it was relyfor Aichinger uponunreasonable to the
representation of the Director of thatPlanning mergerthe require-Town’s

was,ment due to a court challenge, longer“no on the Abooks.” review of
ordinance,the found,trialas the court would have revealed that section

9.1.1 was still in Thomas,effect and theapplicable to property. See 153
(relianceN.H. at 722 on byerroneous information town code enforcement

officer and a planning board ismember aunreasonable where statute
issue).squarely theaddresses

Next, Aichinger notes that Agreementher with Townthe that the
property separateconsists of two parcelsand distinct of land did not alter
the trial court’s conclusion that a singleshe owns lot. arguesShe that this

error,was because the court thereby ruled Townimplicitly that the was not
bybound the of the Agreement.terms needWe not decide whether such a

ruling implicit Sutton,is in the trial court’s order. not partywho was a to
the Agreement it,is byand therefore not abrought petitionbound for
declaratory injunctiveandjudgment request for relief topursuant RSA

(2008).676:15 courtThe trial was charged determiningtherefore with the
nature of Sutton’s not with ofrights, rights pursuantthe nature Aichinger’s
to her Agreement the Town. saywith We cannot that statutorilySutton’s
protected rights trumped byare an Agreement to which she was not a
party.
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V

requesther toerroneouslycourt deniedthat the trialAichinger argues
municipal estoppelthe ofto on issueshearing accept evidencethereopen
on her motion forthe trial court’s orderShe contends thatmerger.and

favor, but that becauseissues in herresolved certainsummary judgment
those issues had notmorning of trial thatclarified on thethe trial court

presenttofavor, opportunityin did not have theher shebeen resolved
on those issues.evidence

on her motion forthe trial court’s orderAccording Aichinger,to
and upheldof in her favormergerthe issuesummary judgment resolved

Agreement.to into the Shethe enterright of Board of Selectmenthe
onsubsequentthese in its orderrulingsthat the trial court modifiedargues

that thethat it not ruled lots hadto dismiss it stated hadthe motion when
the was issued onthe order on motion to dismiss“demerged.” Becausebeen

uponrelied thetrial, contends she hadmorning Aichingerof thethe
notin for trial and was thereforesummary judgment preparingorder

estoppel andmunicipalon the issues ofpresentto evidenceprepared
reopento denied her dueargues that the trial court’s refusalmerger. She

thattaking.in an unconstitutional We concludeprocess and resulted
theof the trial court’s order on motionAichinger’s interpretationbecause

unreasonable, not inthe trial court did errsummary judgment wasfor
on the ofpresentfurther to evidence issuesher adenying opportunity

municipal hearing.at themerger estoppeland
in the trial court’s order onupon followinglanguagerelies theAichinger

summary judgment:the motion for

acting its discretion inthe town was withinUnquestionably,
Ms.forming Agreement Aichinger.the with

bad faith asupport findingnot a of asundisputedThe facts would
Here, to reduce aAgreementmatter of law. the town entered the

risk, a claimexisted non-frivolous oflitigation where there
the Director’s error.Planningand based onestoppel damages

grantingin context court’s orderwere made the of theThese statements
for a writ of manda-requestto on Sutton’ssummary judgment Aichinger

conclusionto the trial court’s thatThe statements were relevantmus.
town officials involvedwould not because theappropriatemandamus be

faith,discretion, theytheir and not in when enteredacting within badwere
the claimdismissingcourt’s order mandamusAgreement.into the The trial
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only mandamus,ruled that as an extraordinary remedy, was not appropri-
inate this compelcase to the Town to enforce the ordinance. It did not

speak abutter,to right,Sutton’s as an to do so. inNowhere the order does
the trial court suggest that it had resolved the question of inmerger

favor,Aichinger’s that the existence of Agreementthe would bar Sutton’s
claims, or that the Townwould be municipally fromestopped enforcing the

Indeed,ordinance. in order,elsewhere the same the trial court denied
Aichinger’s request for summary judgment petitionon the for declaratory
judgment and request injunctivefor relief. It should have been clear to
Aichinger that the trial court had not conclusivelyresolved the questions of
merger, municipal estoppel, effect,or any,what if Agreementthe would
have on Therefore,Sutton’s claims. Aichinger alone bears responsibility for
the fact that she did not present evidence on these issues at the hearing.

To the extent that Aichinger argues that the superior rulingcourt’s on
the issue of merger effectuated a taking of her inproperty violation of Part
I, Article 12-a of the Constitution,New Hampshire we conclude that the
argument is not sufficiently developed to warrant appellate review. Trachy

LaFramboise, (2001).v. 178,146 N.H. 181

VI

conclusion,In we reverse the trial court’s ruling denying Aichinger’s
motion to dismiss Sutton’s request injunctivefor relief preventto the
construction and affirmdevelopment 9,of former lot but the trial court’s
ruling that the exhaustion doctrine does not bar requestSutton’s for
declaratory judgment that Aichinger owns a single, merged, lot. We also
affirm (1)the trial court’s rulings that: Aichinger owns a single, lot;merged
(2) the doctrine of municipal estoppel does not bar the Townfrom enforcing
its merger ordinance; (3)and Aichinger was not entitled reopento the
merits hearing to offer evidence regarding the issues of municipal estoppel
and merger. Nothing in opinionthis should be construed to bar Aichinger
from, or relieve Aichinger of for,the responsibility obtaining any requisite
municipal approvals if she wishes to treat the property as two lots.

In light of our holding today, we conclude that it is unnecessary to
address whether it was proper for the trial court to dismiss Sutton’s
request for mandamus,a writ of and that Aichinger’s objection to the Town
of Gilford’s reply brief is moot. Aichinger’s request for attorney’s fees is
denied.

Reversed in part; part.inaffirmed

DUGGAN,J., concurred; Brock, C.J., retired, specially assigned under
490:3,RSA concurred.


