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Rice, attorneyassociateattorney generalA. M.Delaney, {AnnMichael
theorally),the and for State.general, on brief

Concord,defender, theRothstein, of onappellatechiefdeputyDavid M.
defendant.orally,and for thebrief

LaBarre,defendant, convicted of theDUGGAN, wasJ. The Sheila
DeLoge, see RSAof Kenneth Countie and Michaelfirst-degree murders

J.).{Nadeau,in Court She(2007), jury Superiora trial thefollowing630:l-a
evidence.admitting certainbythat the trial court erredarguingappeals,

affirm.We
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I
24, 2006,The supports following. February Sergeantrecord the On

GallagherShawn of the PoliceEpping Department phonereceived two
family Theycalls from the of Kenneth thatreportedCountie. their son had

Massachusetts,been from Wilmington, bytaken Gallagherthe defendant.
defendant, havingknew the dealt with her twoapproximately dozen times

since 1995.
Gallagher throughconfirmed the National Crime Information Center

(NCIC) that the Wilmington DepartmentPolice listed missingCountie as a
person. p.m., GallagherAt around 1:00 and Detective Richard Cote went to
the indefendant’s home to checkEpping on Countie.

Lane,The defendant’s home was located on Red Oak Hill a public dirt
road. The road continued thethrough property,defendant’s therealthough

home, that, closed,was a in frontgate of the defendant’s when blocked the
barn,road. On propertyher were a asingle-family dwelling with outbuild-

ings, and Herpastureland. property fence, wire,was bybordered a barbed
and the hergate propertybetween and the road.

When the home,officers arrived at the gatedefendant’s the was closed.
They parked their the gate,cruiser outside and through gate’sclimbed the
rungs. They walked to the door and spoke throughwith the defendant a

there,Gallagherwindow. ifasked Countie was and the defendant said he
was Gallaghernot. told the theydefendant had an NCIC fromreport

andWilmington againasked if present.Countie was The defendant then
admitted ifGallagherhe was. theyasked could see Countie to oncheck his

Thewell-being. refused,defendant initially saying Countie was naked and
in window,however,the bathtub. She leftthen the broughtand toCountie
the door. Gallagher testified that appearedCountie “fine” and told the
officers that he was there of ownhis free will. The defendant told the
officers to property,leave her theywhich did.

2006,February 26,On the phonedefendant made three calls to
Gallagher, stating that the hadpolice rightno to go property,onto her

arequesting copy reportof the NCIC that listed missingCountie as a
person, threatening anyoneand to sue who went onto her property again.

17, 2006,On March Gallagher and torespondedCote a call that a
suspicious person acting disruptivelywas inside the SupercenterWal-Mart

arrived,in Epping. they they Countie,When found the defendant with who
ashen,was over inslumped a wheelchair. Countie’s skin was he had cuts on

hands,his face and and one of handshis was swollen and not functioning
normally. The Gallagherdefendant told that Countie ininjuriesreceived his

car Countie,a accident. When Cote to withattempted speak the defendant
saytold Countie not to toanything him. The accompaniedofficers the

store,defendant and outCountie of the and Gallagher observed that
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Thewalking properly.”and “notcartleaning shoppingon awasCountie
truck.into herCountiehelpeddefendant

that hecomplainto2006, Gallaghercalled22, the defendantMarchOn
thein aboutreporthis“suspicious person”aher ashad characterized

Theleft her house.him that Countie hadalso toldincident. SheWal-Mart
concernedsaid she wasGallagher.called Shemotherday,next Countie’s

longer livingno withthat washad stated Countiethe defendantbecause
own.if he were on his Shesomeoneher, would have contactedand Countie

because he hadon his ownher son could not beGallagher thatalso told
called theand CoteGallaghersince birth.”“mental deficienciessome

was.to find out where Countiemessagesand lefttimesdefendant several
24, 2006, calledthe defendanta.m. on March1:00approximatelyAt

aplayed tapeand thenthat had lefttold him CountieGallagher. She
herself asdefendant identifiedtape,the thephone.over the Onrecording

aboutCountieHampshire questionedin andpeacethe Newjusticea of
soft,in aquestionsto the defendant’sreplied “yes”children. Countieraping

sound, andheavingheard atape, GallagherAt the of themuffled voice. end
Then“throwing up.”that he wasstop fakingtothe defendant told Countie

throwingthat he’ssaid, fakingis now“Kenneth Countietapeon the she
fakingto that hestoptold Countiethereafter the defendantShortlyup.”

that he fainted.”fainted, said, fakingis nowthen “Kenneth Countieand
inthe defendant theGallagher heardplaying,wastapeWhile this

why?” Then thesaying “why, why,andhysterically,”background “crying
ended.tape

to the defen-and Cote wentsafety, GallagherConcerned for Countie’s
washad told them CountieAlthough the defendantp.m.home at 6:00dant’s

had hadpast,in the sheto her residence becausepolicethe wentgone,
left, policehad but thepersonthat thepoliceand told thedisputesdomestic

arrived, closed butgatethe wastheythere. Whenpersonlater found the
in the house and all of the defendant’slightsThere were no onnot locked.

saw agate, GallagherFrom outside theyard.in herparkedvehicles were
yard.in the frontburnt mattress

gate beganof the andthrough rungsclimbed theGallagher and Cote
a secondmattress andThey passedthe house. the burntwalking toward

they appearedthe saw whatflashlight pile,a to illuminateUsingpile.burn
blade, aclippers, partiallytree limbhandle with a meltedto be a knife

three and achair, approximatelyThe bone waspieceand a of bone.burnt
material attached to it.fleshyoflong large pieceinches with ahalf

times, identifyingknocked severalto the door andThe officers walked
door, theythe soone answeredpolice officers. NoEppingthemselves as

partthat the bone waswas concernedGallagherto their cruiser.returned
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of Countie’s Gallagherremains. called an countyassistant attorney who
told him he had sufficient evidence to conduct a “well-being check”
concerning Countie.

Cote called for assistance Bradleyand Officer Jardis responded. Officer
patrolJardis took his rifle from his cruiser and carried it inpointing down

an carry,”“administrative and the three officers walked to the home.
Gallagher knocked on the door while the other two bangedofficers on the
side of the house and windows. When no one responded, they went back to
the door and Gallagher kicked it open. Simultaneously, Gallagher heard a
commotion and saw the defendant walking from the gate toward them.

The defendant told the officers that Countie was not there. Gallagher
if theyasked gocould inside to check. The defendant invited them in and

gave a room-by-room tour of the house. Gallagher testified thatthe.officers
she “happy”seemed as gave basement,she the tour. In the the officers
found a pair of sneakers that the defendant said belonged to Countie. She
told the officers they could not take them.

tour,After the the defendant and the officerswalked outside. Cote asked
the defendant about the bone. The defendant replied that it was from a
rabbit and explained that she usually cremated her rabbits. When Cote
observed that the bone was too big to have come rabbit,from a the
defendant agitatedbecame and said that it was from either “a orrabbit a
pedophile.” Gallagher asked her why she said it was from a pedophile and
the defendant denied that she had said that. The officers asked if they could

bone,take the but the defendant refused. The defendant asked them to
leave, which they did.

uponBased his 24,observations on March Gallagher obtained a warrant
to search the exterior of the defendant’s home. Officers from the Epping
Police Department and the New Hampshire State Police executed the
search warrant on 25,the morning of March 2006. They seized several
items and defendant,interviewed the signedwho a consent-to-search form
for her home.

27, 2006,On March the defendant was interviewed by Sergeant Robert
Estabrook and Chief Gregory Dodge of Eppingthe Police Department.

interview,theDuring the defendant discussed the events of March 24. She
told the officers that when she arrived home that night she found policethe
were already there and she let them inside her home. She described Officer
Jardis as being quiet and did not mention he was carrying his firearm. At
the interview,end of the she was released.

trial,Before the defendant moved to suppress physicalthe evidence
seized during searches of her home and property. arguedShe that the
officers’ entries onto her property 24, 2006,on February 24,and March
2006, violated her state and federal constitutional torights be free from
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her prop-enteredpolicetheand seizures becausesearchesunreasonable
requirementthe warranttoexceptionsand noa warranterty without

applied.
motion. Thedenied thethe courtevidentiary hearing,two-dayaAfter

thenorentered searched“neitherpolicethefound that becausecourt
violate the defen-24, did notpolicetheFebruaryonhome”defendant’s

communityfound that thecourt alsorights. Theconstitutionaldant’s
Theentry.March 24justified theaid doctrinesemergencyandcaretaking

knowingly, and volun-freely,that the “defendantfurther concludedcourt
of her home.”to the searchtarily consented

themurder forfirst-degreeofon one countwas indictedThe defendant
guiltyof notpleanon-negotiatedentered aShedeath of Kenneth Countie.

At the sameinsanity defense.a notice ofinsanity and filedby reason of
insanity toby reason ofguiltyand nottime, pleadedindictmentshe waived

jury found herDeLoge. Thethe death of Michaelmurder forfirst-degree
followed.appealThischarges.of bothguiltysane and

entry onto herpolicethechallengedoes notthe defendantappeal,On
inhowever, erredthat the trial court24.February argues,Sheonproperty

theunder eitherjustified24 wereactions on Marchthe officers’finding
require-to the warrantexceptionsaidcaretaking emergencyorcommunity

voluntarilyfinding that shethe trial court’schallengesalsoment. She
contendsnight.that The Stateentry of her homeconsented to the officers’

toof her motionchallengeto the denialrightherthat the defendant waived
theinsanity foregoingandreason ofguilty bynotby pleadingsuppress

communitythat thearguestheAlternatively,trial. Stateof theguilt phase
the defendant con-andexceptions apply,aidemergencyandcaretaking

did not waivehold that the defendantof her home. Weto the searchsented
thejustified by24 wassearch on Marchbut that theright appeal,her to

consent.the defendant’scaretaking function andcommunitypolice’s

II

herthe defendant waivedthatargumentaddress the State’sWe first
Thesuppress.motion to Staterulingcourt’s on herto the trialright appeal

form the defendantrightsofacknowledgment and waiverrelies theupon
theinsanity pleaof andbynot reasonguiltysigned pleadingbefore

in acknowledgmentthepoints languagetothe Statecolloquy. Specifically,
bygives updefendantrights alists the constitutionalof form whichrights

if convicted.”appeal,the toincluding “RIGHTpleading guilty,
signedsheright.this Beforethat she did not waivearguesThe defendant

that the defendant wasclarifytoform, altered the formdefense counselthe
rightsthat the waiver ofinsanity”of andby reason“not GUILTYpleading

Therefore,only.”non-insanity issues/phaseto “thelimitedspecificallywas
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arguesthe defendant that she did not her right appealwaive to the
ofadmissibility provethe the State she atevidence introduced to was sane

the time she committed the murders. agree.We

aWhen defendant in a criminal case the to itright appeal,waives
See, Hahn,knowingmust and v.intelligent. e.g.,be United States 859 F.3d

(10th1315, 1325 2004), denied, (2008);Cir. 129 212cert. S. Ct. United States
(8thAndis, 886, Cir.), denied, (2003);v. 333 F.3d 540890 cert. U.S. 997

(3d 2001).Khattak, 557,United States v. F.3d A273 561 Cir. knowing and
States,waiverintelligent must be clear and See United v.unambiguous.

(7th 2004).Jones, 615,381 F.3d 619 Cir.

Here, the defendant’s waiver of her to notright appeal was
unambiguous. The defendant’s alteration of the form conveyedwaiver her

to onlyintent waive the rights associated with the non-insanity guiltor
however,Thephase. motion to suppress, concerned evidence that was

torelevant both the guilt sanity phasesand of the trial. Accordingly, the
defendant’s waiver of her toright appeal issues to the guiltrelated phase

trialof the was insufficient to waive her right appealto the trial court’s
ruling addition,on the motion to In pleasuppress. hearingat the there was

by court,no discussion the no by defendant,and theacknowledgment that
anyshe in waywas hergiving up right to theappeal ruling on the motion

Therefore,to suppress. we cannot conclude that the defendant herwaived
right appealto the trial rulingcourt’s on her to suppress.motion

Ill

Next, we address the argumentdefendant’s thethat trial court should
suppressedhave the and policeevidence the gatheredstatements aas

CONST,an illegalresult of search her property. I, 19;of See pt.N.H. art.
CONST,U.S. amend. IV. “Our review of the superior court’s order aon

motion to suppress novo,is de except anyas to controlling facts determined
by superior Denoncourt, 308, (2003).the court.” v.State 149 N.H. 309 We
first address the Constitution,claim under Hampshiredefendant’s the New

federal inciting only Ball,cases to aid our analysis. State v. 124See N.H.
(1983).226, 232

I,Part Article 19of the New Hampshire protectsConstitution against
I, 19,unreasonable searches and seizures. “Under Part Article . ..

warrantless searches seper theyare unreasonable unless fall within the
Denoncourt,narrow confines of a judicially exception.”crafted 149 N.H. at

310. The State bears the of establishingburden that a search falls within
Here,one of these exceptions. Id. the trial court found that the officers’
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justified24on March waspropertyof the defendant’ssearchwarrantless
requirement. Weto the warrantcaretaking exceptioncommunityby the

agree.

the warrantexception tocommunity caretakingtheadoptedfirstWe
(1995).480, 482 andPsomiades, “Separate139N.H.v.in Staterequirement

communityinengageinvestigations,” policeconducting criminalfromapart
motorists, lostreturningstranded“helpingsuch asfunctionscaretaking

incitizens need.”andassisting protectinganxious parents, [and]children to
(2001)304, 311 dissenting) (quotationJ.(Duggan,147N.H.Seavey,v.State

usuallyactivities isomitted). caretakingcourse offound in the“Evidence
Denoncourt, 149 N.H. at 310.at trial.”admissible

thethat, a search underjustifytoBoylein v.StateexplainedWe
officerexception, policethecommunity caretaking

which, takenand articulable factsspecifictopointbe able tomust
facts, reasonablythoseinferences fromrationaltogether with

objectiveanbythese factsjudgeintrusion. Wethewarrant
moment ofthe officer at thefacts available towould thestandard:

caution to believe thatof reasonablepersonathe seizure warrant
appropriate.taken wasthe action

omitted).(2002) “Toand citation306, 308 (quotation148N.H.Boyle,v.State
meet constitu­a particular [search]the forgroundswhetherdetermine

allegedlyinterest thatthe governmentalwe balancerequirements,tional
Stateprotectedon interests.”the extent of the intrusionagainstitjustified

(2007). totally423, must beCraveiro, [search]427 “[T]he155 N.H.v.
detection, of evidenceinvestigation acquisitionorfrom theseparate

D’Amour, 122, 126Id.; 150v. N.H.criminal matter.” Staterelating to a cf.
of(2003) investigationfunction fromcommunity caretakingof(separation

for eachindependentand basisonly relate to a soundcriminal matter “need
role”).

onto thejustified police entryin this caseThe circumstances
caretaking exception. Countie’scommunityunder thepropertydefendant’s

DepartmentPoliceEppingcalls to thephonenumerousfamily made
himself.could not care forsafety because Countieconcern for hisindicating
fine,24, he butFebruary appearedonofficers first met CountietheWhen

Furthermore,17, visibly injured.him he wasthey saw on Marchwhen
had lefttold her that Countiethat the defendantmother statedCountie’s

not contacted hisbut he hadgohome to to Massachusettsthe defendant’s
unusual for him.family, which was

that wasthe Countiepossibility24 reinforcedThe events of March
a.m., heardcould becall at 1:00 CountiephoneIn the defendant’sinjured.
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vomiting on the audio and the defendant said he had fainted.tape Although
left,familythe defendant told the officers and Countie’s that he had the

had reason shepolice lying. previouslyto believe was had lied to theShe
theywhen on 24 ifpolice Februarywent to her home to see Countie was

The initiallythere. defendant told them he not there but then broughtwas
him theto door. The officers also knew that the defendant had a ofhistory

partnerswith left her home later. Allarguing who but returned of these
enoughfacts to “a ofpersonwere cause reasonable caution” to believe that

might injured atCountie have been and the defendant’s residence. See
148 N.H. atBoyle, 308.
record also thatThe demonstrates the entered thepolice defendant’s

toproperty check on awell-being, investigateCountie’s not to crime. When
24,tothey pulled up gate theythe defendant’s on March tohad no reason

D’Amour,that a crimesuspect had been committed. 150N.H. at 126.Given
above, however,the circumstances outlined policethe had reason to believe

that injured.Countie could be The forofficers’ concerns Countie’s well-
home,and thebeing, likelihood that he was still at the defendant’s

outweighed the the Craveiro,intrusion onto defendant’s property. See 155
Therefore,N.H. at 427. police entry onto the defendant’s property on

24 justifiedMarch was under the community caretaking exception theto
requirement.warrant

Because we find that justifiedthe officers’ actions were under the
community wecaretaking exception need not consider the State’s argu-
ment that the emergency exceptionaid applied. We also need not address

argumentthe police justifiedState’s that the were in forcibly theopening
thedoor to defendant’s home under the community caretaking exception

policebecause the did thenot enter home at pointdefendant’s that and
their actions did not lead to the seizure of any evidence.

IV

nextWe consider whether the defendant entryconsented to the officers’
into her home on March 24. The defendant herargues consent was invalid

(1)because: her byconsent was vitiated the police entryunlawful onto her
(2)andproperty; officers,she was intimidated by the three one with a gun,

just forcibly above,who had heropened however,door. As discussed her
argumentfirst fails the entrybecause was lawful. The State counters that

the defendant’s with the police eveninginteractions that demonstrate that
voluntarilyshe theconsented to search of her house. agree.We

community caretaking,Like a “voluntary consent free of duress and
a recognized exceptioncoercion is to ofthe need both a warrant and

Johnston, 448, (2004)probable cause.” State v. 150 N.H. 453 (quotation
omitted). byThe State prove, preponderance evidence,must a of the that
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Id.voluntary.”free, knowing andwas“consentthe defendant’s
the circum­fact, totalitythe ofonof basedquestionis a“Voluntariness

(2004). the537, will disturbWatson, 540 “We151 N.H.v.Statestances.”
Id.by the record.”supportedif notonly it isof consentfindingcourt’strial

thethat“show[ed]that the evidenceconcludedtrial courtThe
intointimidated or coercedthreatened, frightened,not...wasdefendant

Gallagher testifiedby the record.supportedisfindingThisconsent.”giving
atcarry, pointingin administrativeweapon an“held theJardisthat Officer

in her interview“quiet”asdescribed Jardisthe defendantandground,”the
interview, the defendantMoreover, in that same27.on Marchpolicewith

stoodGallagherwhenFinally,in.”“let [the officers]that sheDodgetold
there,not hewasand she said Countieporchon thedefendantwith the

defendant, withoutand check. Thecould insidegoif the officersherasked
in.hesitation, theminvited

and the officerspolicetheaddition, was familiar withthe defendantIn
24,in the On Marchpast.with themhad been assertivethat shetestified

the bonesneakers ortake Countie’spoliceto let therefusedthe defendant
leave, theypolicetold the tothe defendantand whenpile,from the burn

circumstances, that the trialwe holdof thetotalitytheupondid. Based
freely, knowingly anddefendantrulingin that thenot errcourt did

the trialAccordingly,home.the of herto searchvoluntarily consented
home isto the search of herconsentedthat the defendantfindingcourt’s

Watson, 151N.H. at 540.and will not be disturbed.the recordsupported by
asas much protectionat leastprovidesthe State ConstitutionBecause

circumstances, N.H. atBoyle,see 148under thesethe Federal Constitution
as we doFederal Constitution307, result under thethe samewe reach

the Constitution.under State

Affirmed.

Conboy, JJ.,Dalianis, concurred.C.J., andBroderick, and Hicks


