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(KevinLLP, Fitzgerald,M. W. Scottof ManchesterPeabody,Nixon
brief,O’Connell, Fitzgeraldon the and Mr.and MacDonaldGordon J.

for theorally), petitioners.
(Anne Edwards, associateattorney M.Delaney, generalMichael A.

Perlow, theattorney general,A. onattorney and Glenn assistantgeneral,
Brewster, PC., Boston,brief), Rackemann, of MassachusettsSauryer &and

brief,(Eric orally), forA. Leslie on the and Mr. LeslieSmith and J. David
the State defendants.

O’Brien, Concord, LegalEnglandL. of & a. for the NewWilliam
asCompanies,of Mutual InsuranceFoundation and National Association

Housecuriae, Hampshireof the Newjoined by forty-nineamici members
Representatives.of

Counsel, Norelli, ofSpeakerI. for TerieFrydman, LegalDavid House
President,House, Larsen, as amici curiae.Sylviaand B. Senatethe
(MartinHollis, PLLC, AmyP. andHonigberg& of ConcordSulloway

brief), and theHampshire Societyon the for the New MedicalManzelli
Association, as curiae.American Medical amici

CONBOY, of Insur-Hampshire,of the CommissionerJ. The State New
ance, Superioran order of the Courtappealand the State Treasurer

(the Act)J.)(McGuire, 2009, 144:1 unconstitutional. TheLawsdeclaring
UnderwritingMalpracticeAct the New Medical Jointrequires Hampshire

(JUA) generala total of million to the State’sAssociation to transfer $110
2009,2010, that theand 2011. The trial court ruledduring yearsfund fiscal

I,in violation of Partjust compensationa takingAct constituted without
and the Fifth and FourteenthArticle 12 of the State Constitution

Constitution, it theimpaired peti-and thatAmendments to the Federal
I, the Statein violation of Part Article 23 ofrightstioners’ contract

trial1, The10 of the Federal Constitution.Constitution and Article Section
fundsany surplus”had no to “excessrightcourt also decided that the State
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byheld the JUA because the not a agency.JUA is state Because we find
that the Act constitutes a inretrospective law that results ofimpairment

Constitution,contract inrights violation of the New affirm.Hampshire we

I. HistoryProcedural

2009,In petitioners, JUA,June the present past policyholdersand of the
on their ownbehalf and on behalf of a purported policyholders,class of filed

JUA,a for apetition directors,writ of mandamus theagainst its board of
the New Hampshire Insurance Department (Department) and its commis-
sioner, and for a writ of prohibition against the Department, the New
Hampshire Treasury (Treasury)State and the State Treasurer. The

that,petitioners alleged pursuant to their contracts with the JUA and
rules,certain administrative they had a vested inright any excess surplus

premiums bycollected the JUA. The Act uponis based the State’s assertion
that the excess surplus byheld the JUA amounted to million.$110

requestThe for mandamus asked that the court compel the JUA “to
surplusevaluate its current and indetermine what its judgment should be

declared andearnings [petitioners].”returned to the requestThe for a writ
prohibitionof asked that the court prohibit Departmentthe Treasuryand

“from taking action in furtherance of interpretation^][their] erroneous of
the insurance Hampshireandcontracts] [New Administrative InsRule]
1703.07(d).”

2009,Also in petitioners,June the on their own behalf and on behalf of
a purported class of policyholders, filed a forpetition declaratory and
injunctive againstrelief the ofState New Hampshire. They asked the court

(1)to declare Actthe unconstitutional because: it was a retrospective law
that substantially impaired and,their rights therefore,vested contract

I, (2)Partviolated Article of Constitution;23 the State it constituted a
and,of“taking” property thus, I,violated Part Article 12 of the State

Constitution and the Fifth and Fourteenth Amendments to the Federal
(3)Constitution; it impaired their and, thus,contracts with the JUA

I, 10, (4)violated Article Section Constitution;Clause 1 of the Federal and
it represented an tax in II,unconstitutional violation of Part Article 5 of the
State Constitution. The trial court consolidated the cases.

partiesThe filed summarycross-motions for judgment. The arguedState
that the petitioners do not have propertyvested inrights any excess
surplus JUA, have,funds held by most,the but at anonly expectancy
interest that is contingent upon byactions the JUA’s board of directors.
The State also that anyasserted excess surplus funds tobelong the State
because the a agency.JUA is state a hearing,After the trial court ruled that
the JUA is not a state agency, and that the Act violates both the State and
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belongingtaking propertya ofit constitutesConstitutions becauseFederal
appealThisrights.their contractimpairsbecause itthe andpetitioners,to

followed.

II. Facts

professionalthat1975, determinedIn the insurance commissioner
voluntaryin thereadilynot availableliability insurance wasmedical
See RSAmarket, availability.suchpublic requiredand that the interest

(2006). creatingregulationsadoptedthe commissionerAccordingly,404-C:l
the need. Seeaddressing publiccoverageto insuranceprovidethe JUA

alsoRules, regulationsIns 1700 et Theseq.N.H. ADMIN.generally
(the The planfor the See id. 1703.plan)of JUA.plan operationestablish the
modifications, since 1975.been in with someplace,has

insur-malpracticeavailable medical“was to makeThe JUA established
(eff. 1,2000,RULES, Ins 1701.01 Dec.for risks.” N.H. Admin.eligibleance

2008).1, “any provider operatingis health care“eligibleAn risk”exp. Dec.
timelywho fail toother than thoseHampshire,”in the state of Newlegally

or who dojudgment premiums,an due foroutstandinghavepay premiums,
coverage.insurance N.H.necessary to effectprovidenot the information

1703.01(e).Rules, byrisk insured the associationeligibleIns EachAdmin.
inavailable thegenerallysame level of service as ismust “receive the

andprovidersas healthcarepetitioners,market.” Id. 1702.04.Thevoluntary
such risks.policyholders, eligibleand arecurrent former JUA

The commis-a of directors. Id. 1703.04.governed byThe JUA is board
allauthority to exercise“grantis to the board therequiredsioner

operationto the of the associa-necessary powers relatingreasonable or
1703.04(1). powerincludes the toauthorityId. The of the boardtion.”

Theinvesting premiums. 1703.04(p).funds Id.operate manage byand JUA
bychosenby “servicingfunctions are carried out a carrier”insuringactual

insurers or non-memberamong qualifyingthe commissioner from member
if, reason,insurers, forservicing anyitself acts as a carrierand the board

1703.05(c),1702.04.The JUAnot one. Id.appointthe commissioner does
of theindependentlyinto contracts and conducts its businessenters

1703.04(o).and of the commissioner. See id.Governor and Council
inliability insuranceall insurers authorized to writeplan requiresThe

1702.01; AllId. RSA 404-C:3. memberthe state to be members of the JUA.
servicingpremiums, expenses,to share in the JUA’srequiredinsurers are

losses, premiumsof net directupon portionallowances and based their
1702.03(a).in the state. Id.written

1,1986, inJanuary responseonfunding changedThe mechanismJUA’s
not have sufficient assetscommissioner that the JUA didfinding byto a the
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arisingto cover claims from from topolicies Comparewritten 1975 1985. id.
1986,1703.07 with id. 1703.08. To cover the deficits topriorincurred a 15%

surcharge everywas assessed on medical malpractice liability insurance
1986,policy issued in the inbeginning continuingstate and until the

commissioner should determine that a deficit no longer exists. Id.
(d).1703.08(a), (b), accrued, issued,The JUA’s reserves policiesand on and
1, 1986,Januaryafter are separately Compareaccounted for. id. 1703.07

with id. 1703.08. The in questionJUA reserves are funded by policy
1703.07(a),andpremiums the interest earned thereon. See id. 1703.04(p).

creation,The State did not contribute funds to the JUA at the time of its
and has made no anycontributions to it at other time. The State is not

shortfalls,responsible anyfor JUA and guaranteedoes not ofperformance
obligations. AnyJUA deficits in post-1985the fund are to bybe satisfied

members,assessments against the who are then to be reimbursed through
againstassessments policyholders surchargesand on subsequently sold
1703.07(f).policies. Id. The post-1985 JUA fund has not aexperienced

and, therefore,deficit no assessments or surcharges necessary.have been
excess,In the event of fund here,as is purportedly the case planthe

provides as follows:

(c) If premiums written on association business exceed the
amount necessary payto losses expenses,and the board shall

suchapply excess to repay members for previouslyassessments
levied, in proportion to the paid byamount each member.

(d) If premiums written on association business exceed the
amount necessary payto losses expensesand and to reimburse
members for all pursuant 1703.07(c),assessments to Ins then with
review and approval by the commissioner as being consistent with

purposesthe of chapter,this the board shall authorize the
application of such excess in one or both of following ways:the

(1) Against toand reduce future assessments of the
association; or
(2) Distribute the excess to such health care providers

bycovered the justassociation as is equitable.and

(d)1703.07(c), added).Id. (emphasis phraseThe “with review and approval
by the beingcommissioner as consistent with the ofpurposes chapter,”this
was in January 2009,added 2009. in JanuaryId. Also regulationsthe were
amended to provide that “the promotewill the public[JUA] interest in
ensuring that consumers of health care services have adequate access to

RULES,needed care.” N.H. Admin. Ins 1701.01.
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policiesThe areto policyholders.individual itspoliciesThe JUA issues
(Assessable or “GEN-Participating),”andtitled, POLICY“LIABILITY

(Assessable Each policyand Participating).”LIABILITYERAL POLICY
Newby Hampshireunder theit “has been issued the [JUA]thatprovides

Plan establishedUnderwritingJoint AssociationMalpracticeMedical
400-A.T5,by RSAAuthority by 404-C.Tandgrantedto the RSApursuant

relatingthe Thesubject policy provisionsof Plan.”provisionsand is to the
in full:provideandto assessments dividends

byissuedPolicy This has beenpolicy12. Provision.Assessable
JointHampshire Malpracticethe Medicalthe under New[JUA]

to the Au-pursuantPlan establishedUnderwriting Association
400-AT5, and isby404-CT and RSAthority by RSAgranted

andthe The Plan thesubject provides,the of Plan.provisionsto
in an deficitunderwritingthat the eventagrees,named insured

effect,inPlan is the boardany yearexists at the end of fiscal the
amay premium contingencyof the makeof directors [JUA]

andduring year,such theagainst policyholdersassessment all
partnamed ofnamed insured shall to the the insured’spay [JUA]
policyassessment based thepremium contingency uponthe

paid by the named insured to the withpremium payment [JUA]
year. providesthat The Plan further that therespect [JUA]to

who toany policyholder paythe of fails thepolicyshall cancel
contingency assessment.premium

PolicyParticipating The insured shall13. Provisions. named
[JUA], and uponin the of the to such extentearningsparticipate

the ofbysuch as shall be determined board of directorsconditions
law as made to thisapplicablethe in accordance with and[JUA]

the have with allcompliednamed insured shallpolicy, provided
respect payment premium.the of this with to the ofpolicyterms

omitted.)(Emphasis
1986, to of tosought surplusthe JUA has make three distributionsSince

2000, proposalsIn and board submitted forpolicyholders.its 1999 the
commissioner;fromapprovaland received the distributionsdistribution

distribution, however,for aapplicationthen The board’s 2001were made.
thatrequestednot a distribution since time.was denied. The board has

largestthe of medicalIn 2008 the JUA was one of three writers
ItHampshirein on written.premiumsinsurance New basedmalpractice

in premiumsmillion of millionapproximatelywrote the estimated $40$8.8
11,000health in Newproviders Hampshire,written. Of careapproximately

million.900. It has accumulated assets ofthe JUA insures about $152
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2009, DepartmentMarch a thatprepared report indicatingIn the the
inyear-end range2008 “is to the of millionsurplus expectedJUA’s be $140

. veryto million . . a result of efficient operations, good claims[as]$145
management years byand sound investments over a number of the [JUA]

Department “surplusboard.” The concluded that the significantly exceeds
capitalthe amount of to support reportneeded the The stated that[JUA].”

has not in formalDepartment engaged any actuarial exercise in“[t]he
reaching this conclusion.” The was anreport premised upon estimate of
“risk-based that the oncapital” Department commissioned behalf of the
JUA, which to followingwas submitted the JUA with the caveat:

It is actuarial thatunderstanding management[the firm’s] [JUA]
will findingsconsider for the ofpurposes evaluating[these] the

surpluslevel of torequired support ongoing operationsits of
medicalproviding malpractice coverage in New Hampshire.

isreport necessarilynot intended or for any[The] suitable other
purposes.

USE,”headingUnder the “DISTRIBUTION AND the capitalrisk-based
reiterated,reportestimate “[The actuarial firm prepared reporthas] this

forsolely as It[the JUA’s] use described .... is neither intended nor
necessarily anysuitable for other purpose.” The Department nevertheless

uponrelied the capitalrisk-based estimate and reported that it “believes
that it would be reasonable to retain a ofsurplus million to support the$55
[JUA], theallowing remainder of the tosurplus be totransferred the
General Fund without placing any significantthe under[JUA] financial
risk.” The JUA has not made its amount,own determination to whatas if
any, surplus.constitutes excess

2009,24,On June legislature 2,the passed House Bill which the
30,Governor into onsigned law June 2009. The legislature found that “the

funds held in surplus by the in the Post-1985 Account signifi-[JUA] are
in ofcantly excess the amount reasonably required to support obliga-its

as by commissioner,”tions determined the insurance and concluded that
“the purpose promotingof access to needed health care would be better

athroughserved transfer of surplusthe excess of the Post-1985 Account to
144:1,2009,the fund.”general Laws II. accordinglyThe Act provides:

law, [JUA],Notwithstanding any provisionother of bythe and
through directors,its board of and any havingperson responsi-
bility and authority custodyfor the or investment of the assets of
the are hereby and[JUA] authorized directed to transfer no later

31,2009Julythan for the year ending 30,2009fiscal June the sum
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of30, sum2010 the additional$65,000,000, and Junebyof
ofsum30, 2011 the additional$22,500,000, byand June

Thisfund.generalto thethe Post-1985 Account$22,500,000from
thatof supporting programsthe purposeused forsum shall be

persons.care for underservedto needed healthpromote access

2009, 144:1,Laws I.

ArgumentsParties’III. The

case,of need notthat, this weunder the circumstancesThe assertsState
belong the State.surplus funds toany excesswhether JUAdetermine

have apetitionerstheRather, onlywe determine whetherargues,it need
nature of the JUA isIt that “[t]hein funds. assertsright”“vested such

personaquestionit on the whetheronly as reflectsconsideredproperly
areasonably to have vestedthe JUA can claiminsurance frompurchasing

Thus, the arguesStatestate action----”surplus againstinright protected
“taking” under eitheran unconstitutionalthat Act not constitutethe does

Constitution, not have apetitionerssince the dothe or FederalState the
their theany surplus policies,in underright JUApropertyvested

authorityby whose theor the statutesregulations comprising plan,the
Act not violatethat the doesThe State likewise contendsJUA was created.

laws or theagainst retrospectiveproscriptionthe State constitutional
prereq-not thepetitionersthe do haveFederal Contracts Clause because

Furthermore, argues,itinright any surplus.uisite vested JUAproperty
law, it constitu-Act a would nonetheless beretrospectiveeven if the were

test thatbalancing requiringthe common-lawundertionally permissible
and to serve annecessarythe Act is reasonablethe court examine whether

topetitioners’ abilityThe also contests theimportant public purpose. State
thederivatively on behalf of JUA.assert claims

taking of inpropertycounter that Act constitutes aThe thepetitioners
oflanguagethe theirrights plainvested undertheywhich have beneficial

in at their werepoliciesthe timeregulations placeand thepolicies
Theyin and Federal Constitutions.violation of both the Statepurchased,

privateentitya and that its funds aremaintain that the JUA is not state
interest accumulated thereon.comprised premiums paidfunds of and the

rightswith their contract violatesthat the Act’s interferenceThey assert
a lawretrospective prohibitedClause and constitutesthe Federal Contract

Furthermore,I, Hampshireof New Constitution.Part Article 23 theby
maycontend, the becomprising planfact that thethey regulationsthe

ofimpairment the beneficialpermitthe does notby legislaturealtered
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that under their The alsoalready policies. petitionersinterests have vested
may onlythat claims not in own butthey bring right,assert their also

derivatively on of thebehalf JUA.

AnalysisTV.

controversy uponThis centers the tension between the constitutional
governmentalproscription against impairment of contract and therights

See,thesovereign authority safeguardState’s to welfare of its citizens. e.g.,
v.Energy Group 400, 410(1983);Reserves Kansas Power U.S.Light,& 459

(1977).1,United States Trust Co. v. New Jersey, 431 U.S. 21 The relevant
for aanalytical assessingframework constitutional challenge legislativeto

isaction well-established. “Whether or a isnot statute constitutional is a
law,question State,of we de Sec’ywhich review novo? Akins v. 154 N.H.of

(2006).67, party70 “The achallenging statute’s constitutionality bears the
Pierce,of proof.” 790, (2005).burden State v. 152 N.H. 791 “[T]he

anconstitutionality passed byof act govern­the coordinate branch of the
Justices,is to presumed.” 582, (1978)ment be Opinion the N.H.118 584of

omitted). “It(quotation will not be declared to be invalid except upon
[ijnescapable grounds; operationand under itthe of another department of

governmentthe state will benot interfered with until the matter has
fullreceived and (quotation omitted);deliberate consideration.” Id. see also

Truell, (1985) (“ACity 30,Claremont v. 126 N.H. 39 statute will not beof
construed to be unconstitutional iswhere it to asusceptible construction

omitted)).itrendering constitutional.” (quotation
case, however,“In this is no question statutorythere of interpretation.

legislationThe effects of the are obvious and acknowledged. If those effects
oninfringe constitutionally protected rights, we obligationcannot avoid our

Chu, (N.Y.to so.”say 672, 678Alliance American Insurers v. 571 N.E.2dof
1991) (citations omitted). We address the petitioners’ claims first under the

Constitution, citingState opinions guidancefederal for only. See State v.
Ball, 226, (1983).124 N.H. 231-33

I,Part Article 23 of the New Hampshire provides:Constitution
“Retrospective injurious,laws are highly oppressive, unjust.and No such
laws, therefore, made, causes,should be either for the decision of civil or

I,the ofpunishment offenses.” “Part Article expressly23 does not
However,reference existing contracts. we have proscriptionheld that its

duplicates protectionsthe found in the contract of theclause United States
Fournier, (2009)Constitution.” v. 214,State 158 N.H. 221 (quotation

omitted). “Although the New Hampshire [retrospective provisionlaw]
affords more than itsprotection counterpart,federal this court has relied
on I,federal contract clause tocases resolve issues raised under part article
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of aapplicationand not retroactivesimplyimpairment,23 contractwhere
(Issued 2006),10, 155law, JulyJury SubpoenaInalleged.”was re Grand

(2007). Federalsection 10 the557, [oftherefore understandN.H. 564 “We
to offerI, 23 [of Constitution]and article the StatepartConstitution]

contract, a lawa or wherea lawequivalent protections impairswhere
contract,” refer to theiris itself a and willan earlier statute thatabrogates

Clauses, respec­Federal and State Contractequivalent protections as the
(1992).625,N.H. 630the 135(Furlough),Justicestively. Opinion of

demon­violation must firsta Contract Clauseparty asserting“The
Teachers,of a law.” Concord 158Petitionapplicationstrate retroactive of

(2009).529, awaywhich takes or“everyhave held that statuteN.H. 537 We
laws, acreates newimpairs rights, acquired existingunder orvested

induty, disability, respecta or a new toimposes new attachesobligation,
retrospec­bealreadyor must deemedpast,transactions considerations

(2005)Elliott, 770,151 772In the Matter & N.H.tive.” Goldmanof
omitted). Thus, adverselyapplication of a new law would(quotation “[i]f

rights, mayit not retroac­appliedaffect an individual’s substantive be
Id.tively.”

as the for theirrights petitionersThe vested that the assert predicate
See, v.grounded e.g., Hughesclaims are in their contracts with the JUA.

(contract(2005)Aeronautics, 30,N.H. canrightsN.H. Div. 152 37of
Act occurrequired byvested The transfers theproperty rights).constitute

2010, However, find,2009, and we for theyearsover fiscal 2011. because
below, rights,petitioners’ embodyreasons stated that the contracts vested

retrospec­Act “mustimpairs rights,and that the those the Act be deemed
Elliott, (quotationMatter & 151 N.H. at 772tive.” In the Goldmanof

omitted).

in aHampshireNew thresholdanalysis requiresContract Clause
operates ainquiry legislation impairmentas to whether the as “substantial

Cityof Assocs. v.relationship.” Lower VillageHydroelectrica contractual of
(2001).Claremont, 73, hasinquiry components:147 N.H. 77 “This three

inchangethere is a whether a lawrelationship,whether contractual
impairs relationship, impairmentthat contractual and whether the is

omitted). If(quotation legislation substantially impairsId. thesubstantial.”
contract,the “a and thebalancing police rights protected byof the power

performed, may passthe clauses and . . . law . . .[the]contract must be
necessarymuster if it is and to serve anonlyconstitutional reasonable

omitted).important at 634public purpose.” Furlough, (quotation135 N.H.

that claimsreviewingWe note other courts Contract Clause have
using placingan of andexpressed balancing array phraseologiesthe test
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See,emphasis variety e.g., Question,on a of factors. In re 527Certified
(Mich.468, 474 1994), denied, (1995);cert. 514N.W.2d U.S. 1127 Pomponio

(Fla.774, 1979).Claridge Pompano Condominium,v. 378 So. 2d 780of
Ultimately, “Contract Clause cases involve forinquiries,individual no two

Tobe,necessarilycases are alike.” Teachers Federation v. 464 F.3dBuffalo
(2d362, 2006), denied, (2007);373 Cir. cert. 550 U.S. see also918 Home

Blaisdell, 398, 430(1934)L.Bldg. & Assn. v. 290 (“EveryU.S. case must be
omitted)).determined ownupon (quotationits circumstances.” Accordingly,

we take care to avoid a mechanical of orapplication factors criteria.
Otherwise, we underminingrisk the core intask involved resolving
Contract Clause claims: astriking balance constitutionally pro­between
tected contract rights legitimateand the State’s exercise of its reserved
police power.

A. ImpairmentSubstantial

1. Contractual Relationship

An See,insurance apolicy is contract. Batese.g., v. Phenix Mut.
Co., 719, (2008) (“TheFire Ins. 156 N.H. 722 goalfundamental of

contracts,aninterpreting insurance as inpolicy, carryall is to out the
omitted)).intent of the contracting parties.” (quotation undisputedThe

facts of this case establish that some of petitionersthe have current
relationships JUA,contractual with the as bydocumented their insurance

(hereafterpolicies. It is petitionersthese “policyholders”) whose Contract
examine,Clause claims we petitionersbecause the whose contracts have

expired may not assert such claims. UniversitySee Hawaiiof Prof.
(D.Assembly 1237, 2000) (“Thev. Cayetano, 125 F. Supp. 2d 1240 Haw.

onlycontracts clause is animplicated when existing contract is substan­
tially impaired.”).

2. Impairment Contractual Relationshipof

Next, we must determine whether Act changethe constitutes a in law
that impairs the contractual therelationships policyholdersbetween and
the JUA.

court,We note that the trial after analysis,detailed concluded that
the is not not,JUA a state entity. however,needWe determine whether its
conclusion was correct. Our ofexamination the policyholders’ contract
rights notis contingent upon the JUA’s a publicstatus as either or private
entity, See,since Contract protections applyClause in e.g.,either case. In

(Issuedre 10, (“Gener­Jury 2006),Grand Subpoena July 155 N.H. at 564
ally, the State and Federal Contract prohibitClauses the ofadoption laws



648

privatebetweenarrangementsthe contractualinterfere withthat would
atomitted)); Furlough, 135N.H.and(quotation, ellipsis bracketscitizens.”

are protectedwith the Stateindividuals’ contracts(holding that635-36
(Or.846, 853Clause); 760P.2dOregon,v.the Contract Eckles Stateunder of

(1989); v.dismissed, Fraternal Order Police490 10321988), U.S.appeal of
(D. 2009) (“the492, 508 Md. ContractF. 2dGeorge’sCty., Supp.645Prince
alike”).publicand contractstoapplies privateClause

lawquestionis a ofa written contractthe construction of“Generally,
(1987)140, 146v. 129 N.H.Stickney,court.” Co.Tramwayfor this Riblet

omitted). contracts, of thethe intentinterpreting“When(quotations
the asobjective reading agreementofuponis determined anbasedparties

to commonaccordingconstrued itslanguageContractual isa whole.
ameaningsame as wouldgiveand court will a contract themeaning, this

(citations omitted).person.” Id.reasonable
case, unambigu­in each is clear andlanguage policyrelevantIn this the

(Assessable andeither “LIABILITY POLICYThe title each isous. of
(Assessable andLIABILITY POLICYor “GENERALParticipating),”

earningsinparticipateto excesspolicyholder’s rightEachParticipating).”
that eachpolicy, providesin the of the whichexplicitly bodyset outis also

[JUA], to such andearningsin of the extentparticipate“shall theinsured
theby of ofas shall be the board directorssuch conditions determinedupon

law made to this Weapplicable policy.”in with and asaccordance[JUA]
in ain have commonpoliciesthat other contextsparticipatingnote

See,excess surplus.to share in the company’sentitlementpolicyholder’s
(8th1222,States,Ins. 828 F.2d 1223Prairie States Co. v. Unitede.g., Life

1987) it issuestaxpayer company,is a stock insurance(“AlthoughCir.
which, by mutual insurancepolicies policieslike the issued‘participating’

thein distributions fromparticipatethe tocompanies, policyholdersentitle
Insuranceof Statesurplus company.”);divisible the Ohioannual Life

(6th denied,771, Cir.), 828Clark,v. 274 F.2d 773 cert. 363 U.S.Company
(“Mutual(1960) in that . . . suchpoliciesareplan policies ‘participating’

in to thatcompanyof the extentprofitsare entitled to share the thepolicies
respective mutualfrom time to time to theprofits apportionedaresuch

Directors.”); v.by of Ins. Co.policies company’sthe Boardplan LifeGulf
(Fed. 1997)States, 12, 13(1996),aff'd, 118F.3d 1563 Cir.35 Fed. Cl.United

(“[A] nonpar­thanhas a stated theparticipating policy higher premium
insurance, topolicyholder expectsthe same but thepolicy forticipating

in of dividends. Thesepolicyholderrebates the formpremiumreceive
company’s experienceare to based on thepolicyholdersreturneddividends

insuranceThemanagement.”). policyholders’the discretion of itsor
content,are, therefore, “assessableby both their titles and theircontracts
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expressly premiumand the toparticipating,” obligating policyholders pay
in an exists end ofunderwriting anyassessments the event deficit at the

and, inyear conversely, policyholders participatefiscal the to theentitling
of theearnings JUA.

The of the inpolicyholders’ participation earningsnature JUA is
by the “toqualified phrase uponsuch extent and such as shallconditions be

by of of indetermined the board directors the accordance with[JUA] law
and made to this atapplicable policy.”as The law that was in effect the time

issued,policiesthe were and that was incorporated policies byinto the
reference, regulations. regulationsincludes the JUA Those define the

ofobligations contracting parties.the See Co.v. Kavanaugh,Worthen 295
(1935)(“To56, 60 obligationU.S. know the of a tocontract we look the laws

(“[T]hein Blaisdell,at its 290making.”);force U.S. at 429-30 laws which
at place contract,subsist the time and of ofmakingthe a and where it is to

performed, it,be into and form a ifpart theyenter of as expresslywere
to or inincorporated omitted)); EcJcles,referred its terms.” (quotation 760

(“NoP.2d at 858 n.18 law can the ofimpair obligation future contracts
because the laws in aexistence when contract is formed define the

contract.”).of thatobligation
regulations that,The provide in the event an surplus,of excess “the

board shall authorize the of such inapplication excess one or ofboth the
(1)following ways: Against and to reduce future assessments of the

(2)association; or Distribute excessthe to such health providerscare
bycovered the association as just equitable.” Rules,is and N.H. Admin.

1703.07(d).Ins regulations, incorporatedThese into the participating
policies, provide no other toalternative the JUA board for disposition of
any surplusexcess funds.JUA

We find that the of thelanguage policies and regulations, taken
together, confers upon policyholdersthe a rightvested contractual in the

of anytreatment surplus. policiesexcess The entitle the topolicyholders
in“participate earningsthe of the and the incorporated regulations[JUA]”

mandate the applicationboard’s excess inof funds one or ofboth two
specified ways: assessments,againsteither future or distribution to the
policyholders. option, policyholdersUnder either the have a financialdirect
interest, and Thus,not a mere inexpectancy, any excess surplus. the
policyholders have a rightvested not in thenecessarily distribution of the
funds, inbut the treatment of forthe funds their benefit.

Importantly, beneficial,the policyholders’ vested arerights rather
than possessory. While a “beneficial interest is defined a rightas or

(such estate),inexpectancy something as a trust or an as toopposed legal



645

Ventullo, N.H.151v.Owners’Assoc.Nordic Inn Condo.thing,”title thatto
omitted), such(2004) emphasis571, brackets and(quotation,575-76

subject toright,nonetheless, propertya vestedmay, constituteinterest
at 777274 F.2dsee, Company,Insurancee.g., Ohio Stateprotection, Life

to the beneficialrighthad “a vested contractpolicyholdersthat(holding
Chu,insurance company);non-mutualissuingin the of thesurplus”interest

subjectin fund whereright thepropertyat a vested(finding571 N.E.2d 679
inremain thethe monies would eitherprovided thatgoverningthe statute

contributors). Here, theto theor be distributedfund to accumulate interest
and notsurplus is vestedanyin JUA excessinterestpolicyholders’

by its reinvestment forthey surplustheeither benefit fromcontingent:
assessments; surplus byfrom thetheyor benefitagainst futureapplication

of a dividend.receipt
beneficial, than possessory,of rathersignificance policyholders’The the

First, inrights are thethe vestedrights policyholders’is twofold. because
benefit, innecessarily thesurplus funds for their but notanytreatment of

havefunds, the commissioner theof the JUA board anddistribution such
that couldundermining privateof the marketprotect against anytoability

Rules,See N.H. ADMIN.result from immediate distribution.potentially
(2006). Second,1702.04, 1703.11(a); 404-C:2, II because theIns RSA

surplus rights,are contractrights anyin the treatment of excessbeneficial
policiesin ofpolicyholders uponthose the issuance theirrights vested

time, uponregulatory plan contingentin at that and are notplaceunder the
dividend, bya as the State.arguedthe declaration of
for policyholders’We our conclusion that the beneficialsupportdraw

inanalysisfrom York ofrights Appeals’contract are vested the New Court
Fund, 476 304v. N.E.2dBrooklynMethodist State InsuranceHospital of

(N.Y. (1985),1985), denied, analysisas to its474 801 contrastedappeal U.S.
Chu, upheldin 672. In Methodist the court theHospital,571 N.E.2d

generalmillion the insurance fund to the state’stransfer of from state$190
fund, that, the paymentbecause the state alone was liable for ofconcluding

fund, responsibilityhad no toupon policyholdersclaims that because the
losses, policyholdersand of topaymentto because the dividendscontribute

rightsno contract inpolicyholders propertywas the had ordiscretionary,
309-10;fund. 476 atearnings Hosp.,the or of the Methodist N.E.2dassets

Chu, Chu, however, the atlegislationsee 571 N.E.2d at 677. In wherealso
in priorto fund contravention of statutesgeneralissue diverted monies the

thethat earned on new contributions to fund would“providedwhich income
or toward future contribu-be either returned to the contributors credited

tions,” 675, annewlyat the the enacted law constitutedid. court found
Id. 679.taking rights.of vested atpropertyunconstitutional
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it itHospital alignThe of this case from Methodist anddistinguishfacts
Here, satisfywith must claims out its own assets and theChu. the JUA of

1703.07(a).Rules,liability anybears no for N.H. Admin. InsState deficit.
found, “All inmoneyAs the trial court of the the fund has come fromJUA

members, premiums paid by policyholders,assessments of and investment
financiallydid not to the creation ofearnings. The State contribute the JUA

anyand has not contributed since that time.” It noted that thefunds “[i]f
deficit, 1985,JUA runs a as was the in the and policyholderscase members

are to make it State is not forup. responsible anyassessed The JUA
guarantee performanceshortfalls and not of JUA obligations.”does

Further, regulations, discretion,than conferringthe JUA rather mandate
one or options any surplus,both of two for of excess ofapplication both
which policyholders’inure to the financial N.H.Comparedirect benefit.

Rules, 1703.07(d),Admin. Ins 476 309.with Methodist N.E.2d atHosp.,
Thus, plan nearlythe here constitutes a identical toregulatory framework
that at inissue Chu.

Question, 468,In re 527 N.W.2d to which the State toattemptsCertified
case,analogize distinguishable,this is not in factonly but oursupports

case,conclusion policyholders’as to the vested Inrights. plaintiff-that the
policyholders theyof the state accident fund that aalleged propertyhad
right fund,to income from the sale of the and actaccident that an

was,all of the fortransferring generalconsideration the sale to the fund
therefore, Question,unconstitutional. In re 527 N.W.2d at 470.Certified
The Supreme upheldCourt of Michigan the of theconstitutionality
legislation. Question, however,Id. The facts of are significantlyCertified

First, Questiondifferent from the facts here. although the Certified
plaintiffs fund,also theyhad contracts with the accident alleged impair-

state,ment of an asserted contract with the relying upon a statute to
Here,establish provisions.the contract Id. at 473-74. the policyholders’

rights directlyarise from Further,their contracts with the JUA. the
Question plaintiffs anrelied upon alleged implied contract torightCertified

surplus, in of anythe absence contractual language entitling them to such
surplus. Here,Id. at 476. the policyholders’ participating policies expressly

thatprovide the policyholders participate“shall in the of theearnings
company” determines,as the board and the byboard’s discretion is limited
regulation. significantly, Question held,Most the court an“AbsentCertified
explicit ofexpression Legislature’sthe intention premiumsthat collected
and not used to pay refunded,liabilities either would earn or beinterest we

subjectcannot read legislative provisions],[the either to-separately or
contrast,gether, promising.”as so Id. at In plan477. the before us provides

explicit regulatory expression.such
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did notpoliciesthat theargumentby the State’spersuadednotWe are
law,” which“applicabletosubjectaretheyrightsvested becausecreate

itssupportin ofrelieson which the StateThe three caseschanged.may be
Security Entrap­toOpposed SocialAgenciesv. PublicBowenposition,

AssistanceEducation(1986), HigherIslandment, 41 Rhode477 U.S.
(1stEducation, 929 F.2d 844Secretary, DepartmentU.S.Authority v. of

149 F.Company,Insurance1991), Metropolitanv.and TancrediCir. Life
(2d 2003), are all(S.D.N.Y. 2001), Cir.316 F.3d 308aff'd,2d 80Supp.

constitutional, contractualstatutory, orEach involveddistinguishable.
subject towasregulatorythat the schemeprovidingprovisions explicitly

to itself‘[t]hereservedBowen, (“Congress expressly44477 atU.S.change.
1304.”);§42the Act. U.S.C.alter, amend, of’repeal any provisionortoright

(the eachEduc., subject agreementsF.2d at 847929HigherRhode Island
in the Act orchangesallbyboundpartiesthat the “shall bestated

Tancredi,dates”);their effectiverespectivein accordance withregulations
(“[T]he of New Yorkof the Stateat Constitution149 F. 2d 88Supp.

to alter laws under whichrighttheLegislaturereserves to thespecifically
notice thatand thus constituteswere formed”originallycorporations

statute).bymay be amendedcharterscorporate

contrast, policies provide:theBy JUA
anypossessed byorChanges. any agent knowledgeto8. Notice

changeor anot effect a waiveranyor other shallagent by person
this bepolicynor shall the terms ofpolicy...;in of thisany part

partto form aendorsement issuedchanged, except byorwaived
of theby duly representativea authorizedpolicy, signedof this

company.

tointo make referencepolicies,theregulations, incorporatedNor do the
estab-obligationsto amend thepowerreservation ofany governmental

in RSApoints provisionThe State to theby plan policies.lished the or the
“full andpower authorityto the commissioner thedelegating400-Achapter

make, regulationsreasonable rules andamend and rescindpromulgate,to
of of the titleany provision”. administration or effectuationfor . . the

(2006). However,400-A:15, I thisin general.insurance RSAgoverning
— make,to amendto the commissionerdelegation authorityoflegislative

— bindingthe nature ofdoes not vitiateregulationsand rescind insurance
or constitute notice topolicies,into the JUAincorporatedregulationsthe

subject anyare to lawwith the JUAthat their contractspolicyholdersthe
policies.of theirin at the time of the issuancethan the law effectother

Education, the basis for itsexplainedthe courtHigherIn IslandRhode
to reserveuponconditions reimbursementimposingthat a statuteholding

taking:an unconstitutionaldid not constitutefunds
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themselves, coupledThe nature of the funds withpublic reserve
contractual of toexpress powerthe reservation the amend the

the factprogram[federal loan]terms of the student and that the
changes comprehensivealegislative involve socialfederal/state

finding agencieswelfare forecloses a that the stateprogram, have
rights certainproperty payments.obtained unalterable vested to

Educ.,HigherRhode Island 929 F.2d at 851 and(quotation brackets
omitted). contrast,By incorporated regu-the JUA thepolicies, including
lations, provision indicating they subjectcontain no that toare amendment

Further,by legislature. privatethe the are andpolicyholders partieshere
Moreover,not state Act ofagencies. partthe is not “a comprehensive

rather,social welfare itprogram”; targets only one discretefederal/state
fund for to generaltransfer the fund.

We the broad of toappreciate generally powers legislaturethe
law,“change, Goldman,andmodify repeal existing and to enact new laws.”

However,151 N.H. at in light prohibition773. of the constitutional against
laws,retrospective legislative powersuch is not without restriction.

Unless eitherbyotherwise inhibited the State or Federal Consti-
tutions, laws,Legislature changethe may existing both statutory

common,or inpleasure, mayat its so doing, deprivebut it not a
person of a property right acquiredtheretofore under existing
law. rightsThose are asdesignated rights,vested and to be
vested, righta must be than a mere expectationmore based on an

law;ofanticipation the continuance of itexisting must have
title, legalbecome a or toequitable, the orpresent future

demand,of a legal exemptionenforcement or a from the demand
of another.

omitted).Id. at 774 (quotation “This doctrine reflects the deeply rooted
thatprinciples persons relyshould be able to on as itthe law exists and plan

their conduct accordingly legaland that the andrights obligations that
attach to completed Chu,transactions notshould be disturbed.” 571 N.E.2d

(citation omitted). Therefore,at that,678 we contraryconclude to the
assertion,State’s the provisions regulationsof the in effect at ofthe time

the issuance of the policyholders’ policies, and theincorporated into
contracts,obligations of notmaythose be changed retroactively unless

changesuch survives scrutiny.constitutional

policyholders paidBecause the for and received participating
time,policies, incorporating regulationsthe in effect at the their beneficial

interest in anythe treatment of JUA excess vested thesurplus upon
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Act, purportedlymillion ofdivertingThepolicies. $110of theirissuance
contracts with the JUA.thus theirsurplus, impairsexcess

Substantiality impairmenttheS. of

contracts, wetheimpairs petitioners’that the ActHaving found
135Furlough,Seeis substantial.impairmentconsider whether thenext

littleprovidedhasSupreme CourtAlthoughat 633. the United StatesN.H.
impair­contracta “substantial”as to what constitutesguidancespecific

1012, 1017Baltimore, 6 F.3dment, v. Etc.Mayor,Baltimore Tchrs. Un. of
(4th (1994), of1993), denied, destruction510 U.S. 1141 “[t]otalcert.Cir.

findingfor a of substantialnecessaryis notexpectationscontractual
at 411.459 U.S.Energy Group,Reservesimpairment,”

can beimpairment obligationsof an of contractualseverityThe
that the value the Framersby highmeasured the factors reflect

enableof contracts. Contractsprotection privateon theplaced
accordingand business affairspersonalindividuals to order their

thosearranged,and interests. Onceparticularto their needs
law, partiesand thebindingare under therights obligationsand

relyto on them.are entitled

omitted). of the Act’sdegreeat The(quotation135 N.H. 633Furlough,
is becauseimpairment particularly pertinentof the contracts

heightthe of the hurdleseverity impairmentof the measures[t]he
Minimal alteration of contractuallegislationthe state must clear.

impair-atmay inquiry stage.end the its first Severeobligations
ment, hand, to a carefulpush inquiryon the other will the

legislation.of the statepurposeexamination of the nature and

(1978)(footnote234,v. 438 U.S. 245Spannaus,Allied Structural Steel Co.
omitted).

impair­of whether a contractrecognize that the determinationWe
by contracting partiesbe influenced whether themayment is substantial

abridgedthe was oneright. rightrelied on the contractabridged “[W]here
a can assumeplace,to contract in the first courtpartiesthat induced the
Police, F. Supp.645the to be substantial.” Fraternal Orderimpairment of

omitted). found that JUA has“[t]heat 510 The trial court(quotation2d
the Commis­policy approved byan and participatingoffered assessable

everanyoneno hint in the record that hadinceptionsioner since its with
nor does itruling,The does not contest thisintended otherwise.” State

natureregarding participatingexists theany disputecontend that factual
appeal policyhold-assert on that theof the Neither does the Statepolicies.
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Thus,rely policies.did not on the nature of the under theparticipatingers
case, whether reliedany particular policyholderscircumstances of this

analysis.notparticipating policiesthe nature of the is relevant to ourupon

substantial,In whether contract is somedetermining impairment
subjectcourts look to whether the matter of the contract has been the focus

See,heavyof state at 413.regulation. e.g.,Energy Group,Reserves 459 U.S.
so, and, thus,might anyIf further be to theregulation changeforeseeable

contract caused not aby regulation necessarilysuch would constitute
See,impairment. e.g.,substantial Mercado-Boneta v.Admin. Del deFondo

(1st 1997).9, 13-14 However, alone,Compensacion, 125 F.3d Cir. standing
history“a of is never aregulation rejectingsufficient condition for a

Sales,challenge Chryslerbased on Corp.the contracts clause.” v. Kolosso
Inc., (7th892, 895 1998), denied, (1999);148F.3d Cir. cert. 525 U.S. 1177 see

(“ContractMercado-Boneta, 125 F.3d at 14also n.7 Clause wouldanalysis
be enervated if mere fact of regulation alwaysthe meant there was
foreseeability regulationof more and substantial impairment.”).thus no

The simple heavily regulated industryfact that insurance is a does
precludenot a that substantiallyconclusion the Act impairs policyhold­the
vested to inrightsers’ contract share the earnings. policyholdersJUA The

“purchaseüdid not enterprise regulatedinto an in toalready particularthe
[they]which now v.object[].” Bldg. Assn.,Veix Sixth & Ln.Ward 310 U.S.
(1940).32, 38 no provisionThe State cites of the regulatory placescheme in
to the the Actprior passage suggestof that would that private insureds

anticipateshould transfer of bythe monies retained their into theinsurer
generalstate’s fund. the norpolicies, regula­Neither JUA the insurance

tions inincorporated policies,the to any governmentalmake reference
of power obligationsreservation to amend the rights byand theestablished

policies.assessable and participating contrary,On the the policyholders’
contracts them to inexpressly entitle theparticipate JUA’s andearnings,

regulationsthe into theirincorporated contracts likewise leave potentialno
outlet for the applicationaccumulated funds other than against future
assessments, or distribution to the policyholders. Although insurance is a
heavily regulated industry, the record not reflect a indoes basis law for the
policyholders to that theexpect theyfunds in which have a beneficial
interest would be transferred from the into the generalJUA fund.

In that aFurlough, legislativewe held thatrequirement publiccertain
employees furloughedbe would a substantial impairmentconstitute be-
cause such a requirement “impairs very heart ofthe an employment
contract: the certainpromise of work for certain income. Its wouldimpact
likely wreak havoc on the finances manyof of the affected . . . .”workers
Furlough, 135 N.H. at 634.We have also found substantial ofimpairment
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permit-a statuterepeal ofretroactivelegislature’stherights bycontract
whereobligationsto taxset alternativescontractuallytoting municipalities

$40,000 to anearlyoftax burdenin an additionalaction resultedsuch
77; alsoAssocs., at see State147N.H.VillageHydroelectricLowerplaintiff.

(“The(1973) of thispolicy636, underlyingVashaw, 637-38113 N.H.v.
expecta-theinterfering withfromlegislaturethepreventis toprohibition

topriortakenof their actionslegal significanceas to thepersonstions of
law.”).of athe enactment

policyhold­thesubstantially impairsActHere, conclude that thewe
First, effectivelyActthetwo reasons.for at leastrightsers’ contract

thechangingthuspolicies,of thecharacter“participating”theeliminates
reduce,dramaticallytoof the Act isThe effectnature of the contracts.very

contractualeliminate, to a fundamentalrightspolicyholders’if thenot
— theirby premiumfunds createdsurplusinsharing any excessbenefit

payments.

to theobligationof itsSecond, Act the JUAthe divests board
benefit, includingfor theirsurplusexcessanyto treatpolicyholders

court,trialtheAs the JUA advisedagainst insolvency.protecting

it earned atodaystate that hascomfortablycan onlyThe JUA
1986,1987 It incumbent on thein and 1988. ismoneyor lostprofit

maintainin the interim totheprotect policyholderstoJUA
byarisemay yetclaims thatand defend thoseadequate surplus

uncertainties, inlegallyboth andfor thosefunds availablekeeping
this conservativemaintains]of the market.... board[Theterms

funds therethat there areof the need ... to make suresense
capitalfunds within our own... that there are sufficientavailable

purposeto fulfill the of the JUA.

itsincludinga surplus,the of JUArecognized importanceThe trial court
finding:policyholders,on theimpact

regulationsconsistentpoliciesnature of their andThe assessable
Theby surplus.excesspresent provided anyto the benefitpoint

to cover JUAhaving insufficient assetsguards againstsurplus
by assessmentswhich would have to be coveredobligations

funds wouldTakingand members. JUAagainst policyholders
to the JUA’simportantwhich areearningsinvestmentdecrease

claims.malpracticecosts andability operatingto meet

to, is critical to theof, capitalsums oflargeand accessThe retention
Court hasSupremeinsurance As the United Statesany plan.function of

observed:
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insurance,plans, dependlike other forms of on thepensionThese
large contingencies.of sums to cover The amountsaccumulation

aare of theby painstakingset aside determined assessment
thatlikely liability.insurer’s Risks the insurer foresees will be

orliability,included in the calculation of and the rates contribu-
charged majorwill reflect that calculation. The occurrence oftions

however,contingencies, jeopardizes the insurer’s sol-unforeseen
and,vency ultimately, changesthe insureds’ benefits. Drastic in

funds,legal governing pensionthe rules and insurance like other
events, can this effect.unforeseen have

Steel,Allied 438 at 246-47 and brackets omit-(quotationStructural U.S.
ted).

it representsWe note that is not clear that the million in fact excess$110
However,surplus. whether all of thesome or million constitutes excess$110

Rather,surplus dispositive analysis.of ouris not the substantial character
flows,of in from the factimpairment part,the that the Act contravenes the

— is,responsibilityJUA board’s contractual to its thatpolicyholders to
any surplus againstdetermine whether excess should be applied future

assessments to policyholders.or distributed the
sum,In we conclude that Act substantially impairs policyholders’the the

contract itrights effectivelybecause eliminates participatingthe character
of the and ofpolicies divests the board its to treatobligation any excess
surplus funds for the benefit.policyholders’

B. and Necessary LegislationReasonable

the Act substantially impairs policyholders’Because the con­
JUA, I,tracts with it technicallythe violates Part Article 23 of the State

“Nevertheless,Constitution. it be accepted commonplaceis to as a that the
Contract Clause does not tooperate obliterate the police[State’s]

omitted).power ...” Furlough, (quotation135 N.H. at 634
It is the law thatsettled of this court the interdiction of statutes

theimpairing obligation of contracts does not theprevent State
exercisingfrom such are inpowers promotionas vested it for the

weal, necessaryof the common or general goodare for the of the
public, though contracts previously entered into between individu-

therebyals inmay power,be affected. This which its various
policeramifications is known power,as the is an exercise of the

lives, health,ofsovereign right the Government to theprotect
morals, comfort and general welfare of the and ispeople, para-

anymount rightsto under contracts between individuals.

omitted).Allied 241Steel, (quotationStructural 438 U.S. at
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however,all, itmeaning atany“If the Contract Clause is to retain
limits the of a State toimpose upon powerunderstood to somemust be

of itseven in the exerciseexisting relationships,contractualabridge
omitted). “Thus,242 a(emphasisId. atlegitimate police power.”otherwise

contractrights protected byof the and the thebalancing police power
asubstantially impairsmust be and a bill or law whichperformed,clauses

only if it is reason­obligation may passcontractual constitutional muster
necessary purpose.” Furlough,to an 135important publicable and serve

omitted). the(quotationat 634 We “must consider whether [State’s]N.H.
in fact and whether itsjustification publicserves interestsproposed

necessarymechanisms to serve those interests reflect reasonable and
Mercado-Boneta,choices.” 125 F.3d at 15.

first examine whether the law serves an important publicWe
Act that used “for the ofpurpose. requires purposeThe the funds be

that to health forsupporting programs promote access needed care
2009, 144:1,1.underserved Laws Protection of the health of thepersons.”

apeople Hampshire certainly legitimate important goal.of New is and
However, not,of a isfinding significant legitimate public purpose“the and

itself,by enough justify impairment obligations.”to the of contractual
(1987).DeBenedictis, 470, 505Bituminous Coal Assn. v. 480 U.S.Keystone

“Although legislature, weight givendeference is due to the and is to the
law, a courtlegislature’s purposesownstatement of for the must undertake

ofindependent inquiryits own to determine the reasonableness the law and
Mercado-Boneta,it.” atimportance purposethe of the behind 125 F.3d 13.

Act,Accordingly, despite impair­we examine whether the its substantial
rights, necessary accomplishment of contract is reasonable and to the

public purpose.stated

Act,assessing necessityIn the and of the thereasonableness
question degree legisla­threshold is the of deference we must afford the

to to accomplish purpose.ture’s decision as the means chosen its The
that, ageneral contracting party,rule is the State itself is ‘as is“[u]nless

customary reviewingin economic and social courtsregulation, properly
legislative judgment necessitydefer to as to and of athe reasonableness

” atparticular Furlough, (quotation,measure.’ 135 N.H. 634-35 brackets
omitted).ellipsesand This deference serves to ensure that the constitu­

against impairmenttional the of contracts does not theprohibition prevent
legitimatefrom exercises of “to the vitalpolice power protectState

Thomas, 426,B.people.”interests of its W. Worthen Co. v. 292 U.S. 432-33
(1934). noted, ofSupremeAs the United States Court has “The exercise

power repeatedly by againstthat reserved has been sustained this Court as
a in construction of the contract clause which make itliteralism the would
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by depriving prerogativedestructive of the interest the State of itspublic
held, however,atself-protection.” Supremeof Id. 433. The Court has also

inpowerthat “this essential reserved of the State must be construed
limitation,fair of constitutional and thatharmony with the intent the this

a construction which would the toprinciple precluded] permit adoptState
its . . . the destruction of contracts or the denial of means topolicyas

enforce them.” Id.

contract,party heightenedIn cases where the State is itself a to the
generallyreview is warranted and courts accord minimal todeference

See,legislative affecting e.g., Village,acts such contracts. Lower 147N.H. at
(“When78; Furlough,see also 135 N.H. at 635 a State itself enters into a

contract, it simply awaycannot walk from its financial Inobligations.
case,almost the Court has a unitevery governmentalheld to its contractual

obligations omitted));when it enters financial or other markets.” (quotation
Co., 451,National R. v.A. T. & F. R.Passenger Corp. S. 470 U.S. 472 n.24

(1985) (“[T]he Court has that inobserved order to maintain the credit of
debtors,public stake,and because the State’s self-interest is at the

impairment obligationsGovernment’s of its own perhaps should be treated
omitted)).differently.” (quotations and citations

make no toruling policyholders’We as whether the contracts with the
note, however,JUA constitute State contracts. We that the State’s under-

lying justification for transferring funds from the JUA to the general fund
uponis based the State’s assertion that “the partJUA is of the State.” If we
assume,were to for the ofpurposes analysis, that the is partJUA of the

State, petitioners’then the participating policies would be public contracts.
Act,The contracts,which interferes with those subjectwould therefore be

to the heightened standard of review we inapplied Furlough and Lower
Village. legislation unconstitutional,We invalidated the in those cases as

thatreasoning “financial necessity, though superficially compelling, has
never been sufficient of itself to permit states to abrogate contracts.” Lower

(brackets omitted)147Village, N.H. at 78 (quoting Furlough, 135 N.H. at
635). Although “less deference does not imply no deference” to the
legislature’s determination of reasonableness and necessity, Teach-Buffalo
ers, [Cjontract370, [Cjlause,464 F.3d at “[t]he if it is to anything,mean

prohibitmust the State from dishonoring its contractualexisting obliga-
tions policy available,”when other alternatives Furlough,are 135 atN.H.

omitted).(quotation635-36 and governmentsbrackets “If could reduce
their financial obligations importantwhenever an public purpose could be
conceived for arepudiating the Contract Clause providewouldcontract^]
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omitted). If, as the State(quotationsat all.” Id. at 635no protection
State, legislativetocontends, a of the less deferencepartthe JUA is

is warranted.judgment

hand, byas found theIf, entity,is a privateon the other the JUA
warranted, deference iscourt, completebuttrial more deference is

notheld, is[C]lausehave “theunsupportable. previously [C]ontractAs we
of a topowerlimits the Stateimpose upona letter and does somedead

in the exercise of itsevenabridge existing relationships,contractual
Insurance, Inc. v.Smith Grievancelegitimate police power.”otherwise

omitted).(1980)856, 863 For the ContractCommittee, (quotations120N.H.
to consider the reasonable­any vitality, we must be ableClause to retain

action, where thelegislature’s particularlyof the chosennecessityness and
inures to the State’srightsof contractimpairmentaction’s substantial

financial benefit.

of contract with the state does not mean weabsence a“[T]he
self-servingcannot be[contract-impairing legislation]thethereby believe

Teachers, 370;464 F.3d atcontrary,to the state. To the it can be.” Buffalo
(“theMercado-Boneta, in thedetermining125F.3d at 16 real issuesee also

legislativeof to a determination of reasonableness andgivenlevel deference
a nominal tonecessity arguably partyis not so much whether the state is

contract, inacting pecuniarywhether the state is its own orthe but
calls for oncapacity”). focusingself-interested “The better rule therefore

is where existence of acontract-impairing self-serving,whether the law
self-interest,of the of a statestate contract is some indicia but absence

Teachers,contract does not lead to the converse conclusion.” 464Buffalo
Here, Act,at the and of the we conclude thatgivenF.3d 370. nature effect

Accordingly,the is at stake.State’s self-interest

legislativedeference to a assessment of reasonablenesscomplete
is not the self-interestnecessity appropriateand because State’s

aentity alwaysis at stake. A can find use for extragovernmental
If amoney, when taxes do not have to be raised. Stateespecially

spendits financial whenever it wanted toobligationscould reduce
it as anmoney regarded important public purpose,the for what

at all.provide protectionthe Contract Clause would no

omitted).Furlough, (quotation135 N.H. at 635

Supremealso that the Court hasWe note United States
federal,state, toopposed legisla­the deference accorded asdistinguished

tion:
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legislation inquiryWhen the court reviews state economic the will
necessarilynot be the same a deferential review of federal[as

thatlegislation].... principleseconomic have never held the[W]e
process guaranteeembodied in the Fifth Amendment’s due are

with the ofprohibitions against impairmentcoextensive state
and,Clause, observed,contracts under the Contract we to the

differ,the a insearching inquiryextent standards less occurs the
review of federal economic legislation.

n.25;National R. 470 atPassenger Corp., U.S. 472-73 see also Nieves v.
(3d 1987)(contrast­1237, 1251VirginHess Oil Islands 819 F.2dCorp., Cir.

“limitations oning imposed byStates the Contract Clause with the less
searching imposedstandards on economic legislation by[federal] the Due

Clauses”) omitted). Thus,Process (quotation emphasis “[d]espiteand the
customary givedeference courts to state laws todirected social and

problems, legislationeconomic adjusting rights responsibilitiesthe and of
mustcontracting parties uponbe reasonable conditions and of a character

appropriate to the public purpose justifying adoption.”its Allied Structural
omitted).Steel, at 244 (quotation Moreover,438 U.S. and brackets the State

bears the burden of thatproving impairmentthe contract is reasonable and
necessary, Seltzer,since it asserts the ofbenefit its own statute. In re 104

(9th234, 1996);F.3d 236 Cir. see also Univ. Hawaiiof Professional
(9th1096,v.Assembly Cayetano, 1999),183 F.3d 1106 injunctionCir.

dissolved, (D. 2000).1237,125 F. Supp. 2d 1242-43 Haw.
the purposeWhile Act’s stated is to provide supportfunds to “programs

that access topromote needed health care for persons,”underserved Laws
2009, 144:1, I, it does not constitute broad-based social or economic
regulation Rather,directed to meet a societal need. the Act singularly
targets for transfer to generalthe State’s fund generateddiscrete funds by
premiums paid by a discrete class of private parties. Compare Buffalo
Teachers, 464 atF.3d 368-69 (upholding legislation imposing a generally
applicable freeze),public employee wage with Ass’n Sur. & Sup. Ct.of

(N.Y.1992)State, 51,Rptrs. v. 588 N.E.2d 54 (striking legislationdown as
unconstitutional where it aimposed payroll lag upon a narrow class of State

(1983)employees); Corp. 176,see also Exxon v. Eagerton, 462 U.S. 192
(noting that the statute at inissue Allied Structural appliedSteel so

thatnarrowly duties”);“its sole effect was to alter contractual Allied
Steel,Structural 438 U.S. at 247-49.The fundingAct’s scheme is qualita-

tively different from social or economic regulatory legislation which estab-
lishes a addressingbroad-based mechanism for a public need.

justifications First,The State offers two for Act.the the State contends
that Act furthers public purpose“[t]he the of the by avoidingJUA
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distributionsinevitably flow from theof the market that woulddistortions
potential“the todistributions havesought because suchby petitioners,”

insurance andreducing pricemarket the of JUAdisrupt voluntary bythe
rejectingIn theprovidersfor to move to the JUA.”an incentivecreating

the trial court observed:argument,identical

if theunwarranted thatassumptionis based on theargumentThis
million, thusthe the will...get policyholdersdoes notState $110

ofmade at the outseta “windfall.”As the Court clearreceiv[e]
authority,it has and will not to orderhearing, attempt,the ... no

beonlyof the funds. Dividends canany surplusdistribution
to in the andpursuant procedures policythe containeddistributed

of theby request approvalof the JUA board andregulations:
Commissioner.

gainthe stand toreject argument. policyholders byWe this Whatlikewise
applicationour enforcement contract to the ofruling rightsis the of their

any ways specified byfor their in one or both ofsurplusexcess benefit the
ofwhetherregulations incorporated policies. questionthe into their The the

us,anyJUA board make of excess is not beforesurplusshould distributions
opinionand we no on that issue.express

Second, “muchpurposethe State contends that the of the Act is more
financial,” “reasonablythan themerely asserting legislaturethat concluded

that more useful insurplus [in fund]the excess the JUA would be
through medicallyaccess to health care state for thepromoting programs

than if in or‘trapped’underserved the funds remained the JUA were
to theproviders happen throughdistributed to those that be insured JUA.”

forAlthough funding programs medicallystate the underserved
is an conclude that Act is notimportant public purpose, appropri­we the

First,ately to serve that it is not that all of thepurpose.tailored clear $110
million in fact “excess asurplus.” Although capitalis risk-based estimate

JUA, made towas for the the JUA board no determination as theprepared
circumstances,surplus. anyamount of excess these assessmentany Under

subjectof the of to is questionable.reasonableness the amount transfer
Further, indicates,has not and in the recordsuggested, nothingthe State

precipitated by emergency,that Act was an or that it constitutes athe
measure, contemplated.with of fundstemporary future reimbursement the

1980)See, (4th (inCo., 1001, 1008e.g., v.Hanover 630 F.2d Cir.Garris Ins.
necessity of courtevaluating challenged legislation,the reasonableness and

“(1) (2)nature;legislation’s] emergency purposeexamines: its to[the
(3)interest, tailoringfavored ofprotect group;a broad societal not a the its

(4)cause;emergencyremedial to its the of its basiceffect reasonableness
(5) terms.”).features; its limited in does the recordtemporaland effect Nor



658

reflect that funding, substantiallyother avenues of which do not interfere
contracts, exhausted,with the policyholders’ have been or even considered.

Teachers, (“OnlySee 464 F.3d at 371 after . . . more stepsdrasticBuffalo
made,were taken and a that thefinding freeze was essential was did the

freeze.”);[governmental authority] wageinstitute the Fraternal Order of
Police, 645 F. Supp. 2d at 510-18 various factors to(examining determine

necessity,reasonableness and “efforts toincluding exhaust numerous
alternatives before to”resorting legislation substantiallythat aimpaired
contract). Thus, cannotwe conclude that the means chosen accomplishto
the Act’s stated arepurpose necessary.reasonable and

Act;Our conclusion uponrests the retroactive effect of ifthe the
—legislature is,had addressed policyholders’ rights prospectively that

—uponeffective issuance of new policies analysisour would of necessity be
Chu, sure,different. See 571 atN.E.2d 678. To be the Act expediently

accomplishes legislature’sthe stated ofpurpose supporting thatprograms
promote to not,access needed health care. But such expediency does in and

itself,of render the transfer of these funds reasonable and necessary. The
legislature has other reasonable alternatives to accomplish goal,its includ-
ing theamending rights and responsibilities newly-issuedunder JUA
policies. As “there no showingis in the record before us that this severe
disruption of contractual expectations was necessary to meet an important
general social problem[, presumptiont]he favoring legislative judgment as
to necessitythe and measure,reasonableness of a particular simply cannot
stand in Steel,this case.”Allied Structural 438 at (quotationU.S. 247 and

added).omitted;citation emphasis

V.Conclusion

Because the Act substantially interferes with policyhold­the current
JUA,ers’ contracts with the and is not reasonable and necessary to

accomplish the legislature’s stated public Actpurpose, the constitutes a
retrospective law that results in an impairment of contract in violation of

is,the New Hampshire therefore,Constitution and unenforceable. In view
of this weholding, need not consider the merits of the former policyholders’
claims, or the current policyholders’ claim,“takings” the theyclaims assert
derivatively JUA,on ofbehalf the or their claims under the Federal
Constitution.

Affirmed.

Broderick, j., Hicks, J., concurred;C. and Duggan, JJ.,Dalianis and
dissented.

Duggan, JJ.,DALIANIS and dissenting. The court today overturns a
legislative decision to allocate million to thatprograms promote access$110
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instead, aand, createspersonsfor underservedhealth careto needed
doctors, and other healthhospitalsfor themillion windfallpotential $110

JointMalpracticeMedicalHampshirethe Newbyinsuredproviderscare
of(JUA). purposesone of the statedAlthoughUnderwriting Association
ofthat consumersensuringinpublicthe interest“promoteis tothe JUA

care,” ADMIN.N.H.to neededadequate accesscare services havehealth
found thathasRULES, 1701.01, legislature specificallythealthoughIns and

of the excessthrough a transferservedthis “would be betterpurpose
2009,144:1,fund,” Lawsgeneralto theaccount]a certain JUAsurplus [in

Holding(the legislative finding.to thisAct), declines to defermajoritythe
1,Januaryon or afterwith writtenpoliciescurrentonly policyholdersthat

used for theirright surplus beinga vested in thehave(policyholders)1986
I, of thePart Article 23benefit, that the Act violatesmajoritythe concludes

substantiallylaw thatretrospectiveit is aConstitution becauseState
inthatrespectfullyWe believerights.contractualimpairs policyholders’the

errs.doing majorityso the
righthave a vestedFirst, that themajority policyholdersthe concludes

however,law,beneficial; Hampshireunder Newit is well-establishedthat is
to constitutionalrightnot a vested entitledrightthat a beneficial is

either to therightslack vestedpolicyholdersBecause theprotection.
fail.benefit, claims mustfor their their constitutionalor to its usesurplus
waythat the Act in someSecond, majorityif with theagreedeven we

contracts, anywe believe thatinsurancepolicyholders’theimpaired
intact theof law. The Act leaveswas insubstantial as a matterimpairment

— tointo their contractsthe enteredvery purpose policyholdersfor which
medicalcoverageto obtain forimpossibleotherwise difficult orobtain

Moreover, transferringno evidence thatclaims. there ismalpractice $110
solvency.its An actuarialany way jeopardizeinmillion from the JUA will

million, more thanthat, the JUA haseven without thestudy shows $110
future claims.assets to coverenough

Third, unnecessarily stringentAct to anmajority subjects thethe
When, case, is not a to apartyas in this the Statestandard of review.

contract, the determinationlegislature’sis to defer torequiredthis court
anecessary legitimateto servea measure is reasonable andparticularthat

Instead, its own de novo determinationmajoritythe makespublic purpose.
a solutionwould have constituted betterto whether another alternativeas

at hand.problemto the
theFourth, petitionerssoon be mootlitigation maythis entire and/or

onlythatmajority’s holdingit thebring givenlack tomay standing
claims.assert Contract Clausepolicies maycurrentwith JUApetitioners

currentpetitionersof the haveanynot reveal whetherThe record does
tostandinghasthus, any petitionernot clear whetherit ispolicies;JUA
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bring a Contract claim. UniversityClause See Hawaii v.Assemblyof Prof
1237, (D. 2000).125 F.Cayetano, Supp. Moreover,2d 1240 Haw. to the

extent that the policies“current” were issued Actthe becameafter
effective, we believe that petitioners policiesthe with such acannot have
vested toright surplus.the excess Policies issued after the Act’s effective

necessarily incorporatedate the provisions.Act’s As to withpetitioners
policies,such the Act applies prospectively, not retrospectively.
sum,In we majority law,believe the misapplies settled New Hampshire

record,ignores new,critical evidence in the and creates a expanded role for
judicial review of economic legislation.

I,I. Part Article 23

A. In General

I,Part Article 23 of the State providesConstitution that “[retrospective
laws highly injurious,are oppressive, unjust. laws, therefore,and No such

made,should be either for causes,the decision of civil or the punishment of
I,offenses.”We have held that Part Article 23 contains prohibitions:two the

making of retrospective laws and impairmentthe of contractual rights. See
Fournier, (2009).214, 218, 221State v. 158 N.H. Although our case law has

such,not always viewed them as Opinionsee the Justices {Furlough),of
625, (1992),135N.H. 630 the prohibition against retrospective laws and the

prohibition against legislation that impairs contractual rights analyti­are
cally distinct. We believe that majoritythe errs by combining its analysis of
whether the Act ais retrospective analysislaw with its of whether the Act
unconstitutionally impairs contractual rights.

A retrospective law is one that away“takes or impairs vested rights,
acquired laws,existingunder or creates a new obligation, imposes a new
duty, or aattaches new indisability, respect to transactions or consider­

(Issuedalreadyations past.” In re Grand Jury Subpoena 10, 2006),July
557, (2007) omitted).155 N.H. 564 (quotation The other prohibition

I,incontained Part Article 23 impairmentconcerns of contracts. This
I,section of Part “prohibits]Article 23 adoptionthe of laws that would

interfere with the contractual arrangements privatebetween citizens.” Id.
omitted).(quotation, brackets and ellipsis Our State Constitution affords

more thanprotection the Federal Constitution with respect to retrospec­
laws,tive and the same protection as the Federal Constitution respectwith

to contract impairment. Fournier,See 221;158 N.H. at Opinion theof
Justices (Furlough), 135 N.H. at 630.

Whether a rightvested is impaired determines whether the law at issue
operates retrospectively. however,It is not dispositive, of whether the law
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inAs will be discussed moreunconstitutionally impairs rights.contractual
rightsbelow, impair contractualunconstitutionallya law notdetail does

substantial, significantlacks a andis the Stateimpairmentunless the
it, adjustment contractingfor and the of thelegitimate public purpose

conditionsuponis not reasonableresponsibilitiesand basedparties’ rights
justifying theappropriate public purposeand not of a character to theis

459Group Light,Kansas Power & U.S.law’s Reserves v.adoption. Energy
(1983).400, analyze prohibitionswe the twoAccordingly,411-12 will

I,in Part 23 separately.contained Article

B. Retrospective Law

law,”a retrospectivethat the Act “constitutesmajorityThe concludes
view, Inbut, analyze testing legislationnot this issue.fullyin our does
I, 23, if itanalysisconduct a to determineagainst two-partPart Article we

First,Fournier,unconstitutionally 158 N.H. at 218. weretrospective.is
retroactively.the the law to Id.legislature applydiscern whether intended

applyas whether a statute shouldlegislature“When the is silent to
or our turns on whether theprospectively retrospectively, interpretation

isparties’ rights.affects the substantive or There aproceduralstatute
aprospectivity rights.”of when statute affects substantive Inpresumption
(2007) omitted).28, 30of Sharek, (quotationre 156 N.H. “Where theEstate

however,nature,in isprocedural presumptionstatute is remedial or the
reversed, tousually apply retroactivelyand the statute is deemed to those

yet gonewhich of the have notpending cases on the effective date statute
beyond pertains.” Appealto which the statuteprocedural stagethe of

(2000) omitted).Stores, 635,638145 “In the final(quotationWal-Mart N.H.
however, onanalysis, applicationof aquestion retrospective rest[s]the

fairness, the underlying purposedetermination of fundamental because of
omitted).all to andlegislation promote justice.” (quotationis Id. brackets

retroactively,If that the we thenapplies inquirewe find statute whether
Fournier,application constitutionally permissible.such is 158retroactive

the atinquiry legislationN.H. at 218. This second concerns whether issue
156impairs rights. of Sharek,vested See In re Estate N.H. at 30. “Unless

Constitutions,the Federalbyotherwise inhibited either State or the
common,laws, statutory atLegislature may change existing . . . or its

may person rightin so it not a of apleasure, doing, deprive propertybut
omitted).existingacquired (quotationtheretofore under law.”Id. “Those

vested,rights rights, to be a mustdesignated rightare as vested and be
anticipationthan a mere based on an of the continuanceexpectationmore

law; title, equitable,of it a or to theexisting legal presentmust have become
demand, or thelegal exemptionor future enforcement of a a from demand
omitted).of (quotationanother.” Id.
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issue, theanalyze majorityRather than the the assumes thatapparently
Act were we theapplies retroactively. agree,Even if we to believe that

thatpolicyholders they anyhave failed to establish have a vested toright
excess thatsurplus. pertinent regulationsbelieve the and insuranceWe
policies upon policyholders rightdo not confer the a vested either to the
surplus itself or to its use for their benefit.

To determine the nature of the to the wepolicyholders’ right surplus,
first forth pertinent regulatory language.set the AD­NEW HAMPSHIRE

RULES, atgoverns policiesMINISTRATIVE Ins 1703.07 the inissue this case
(those 1,1986).on or after InJanuary light majority’s holdingissued of the
that only withpolicyholders policies maycurrent JUA bring Contract

claims, discussion,Clause for the willpurposes of our we assume that the
regulations incurrently incorporatedeffect are Topoliciesinto the at issue.
the extent that thatmajority suggeststhe the have apolicyholders “vested”

inright the law regulating remainingtheir JUA contracts unchanged, the
majority law,is mistaken. “No has a inperson anyvested interest rule of
entitling him to insist that it shall remain unchanged for his benefit.”

Derrick, Inc., (1985)162,Estabrook v. American Hoist & 127 171N.H.
omitted),(quotation other grounds byoverruled on Young v. Prevue

Products, Inc., (1987),84, Forest,130 N.H. 88 and v.Thompson 136 N.H.
215, 219(1992); White, (1917).New York 188, 198Cent. R.R. Co. v. 243 U.S.

1703.07(c)Rule “Ifprovides: premiums written on business exceed[JUA]
the necessaryamount to pay losses and expenses, the board shall apply
such excess to repay levied,for[insurer] members assessments previously

proportionin to the amount paid by each member.”[insurer] See N.H.
Rules, 1703.01(b),(i). 1703.07(d)1702.01,Admin. Ins provides:Rule

If . .premiums . exceed the amount necessary payto losses and
expenses toand reimburse for allmembers assessments pursuant

1703.07(c),to Ins then bywith review and approval the [Commis-
sioner of the New Hampshire Insurance Department] as being
consistent with the ofpurposes chapter,this the board shall
authorize applicationthe of such in orexcess one both of the
followingways:

(1) and toAgainst [JUA];reduce future theassessments of or
(2) theDistribute excess to such health providerscare covered

by justthe as is equitable.and[JUA]

We next set forth the policy language, which inprovides, pertinent part:
“The named insured shall inparticipate [JUA],the theearnings of to such
extent and upon such conditions shall byas be determined ofthe board
directors of inthe with law and applicable[JUA] accordance as made thisto

”. . . .policy
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demonstratesregulatory policy languageof andplain meaningThe the
vested, any surplustorightno enforceablepolicyholdersthat the have

surplusa to theregulation, policyholders rightthe the haveamount. Under
(2)(1) excess; itan decides thatonly the the boarditself if: board declares

againstand assessmentsthe funds to reduce futureagainstneed not retain
(3)members; the excess to thedecides to distributeinsurer the board

(4)and the“just equitable”;under such as are andtermspolicyholders
beingthis distribution “as consistentapprovesinsurance commissioner

RULES,of ADMIN. Insthe the JUA. N.H.[regulatory] purposes”with
1703.07(d). occur, haveif would thecontingencies policyholderstheseOnly

is, definition,byA not a vestedsurplus. contingentclaim to interesta the
therefore,and, In the Matterconstitutionally protected.is not Seeright, of

(2005).Elliott, 770,151 774N.H.Goldman &
the “shall”Similarly, policyholdersunder the of the policyterms

uponand suchearnings onlythe “to such extentin JUA’sparticipate
by “in accordance withconditions as shall be determined” the JUA’s board

in theparticipate”law.” The named insured shall JUA’sphrase “[t]he
uponand suchphrasemodified the “to such extentearnings byis

context, use of wordconditions” the board determine. In this the themayas
futurepolicyholders’ hopesnot transform the for a discretion-“shall” does

“fixed,a that boardary right”distribution into certain and absolute the
allow to in the Id.participate earnings.must them JUA’s
best, together confer theregulatory policy language uponAt the and

expectancies upon anticipatedmere based “the continuancepolicyholders
laws, a surplus,”the of .. . as well as the board’spresentof the existence
discretion,of the toapproval,exercise its with commissioner’s distribute

Ins.,Libertythe Butler v. Mut. 3surplus policyholders.the to Weldments
(Tex. 1999).654, expectanciesCt. are not vestedApp.S.W.3d 659 Mere

Elliott, 151 atas a of the Matter N.H.rights matter law. In Goldman &of
StatutorySinger Singer,774; 2see & SutherlandN. J.D. Shambie

(2009)(“The41.6,§ at mere of a futureexpectationCONSTRUCTION 456-57
a right.”).or does not create vestedcontingentbenefit interest

result,Perhaps majority regulatoryavoid this the holds that the andto
theupon“taken confers a vestedpolicy language together policyholders

in any surplus.” (Emphasiscontractual treatment of excessright the
added.) asserts, notrightthe “have a vestedpolicyholders, majorityThe

funds, in the of the fornecessarily in distribution of the but treatment funds
rightsThe that “the vestedmajority explains policyholders’their benefit.”

beneficial, theyrather . . . benefit from thepossessory. [E]itherare than
assessments; orby application againstits for futuresurplus reinvestment

abybenefit from the of dividend.”they surplus receipt
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policyholdersWe first observe that whatever benefit the would receive
from retention the derivative.surplusthe JUA’s of is The “future assess-

insurers,regulation againstments” to which the refers are levied not
RULES, 1703.07, 1703.08,insureds. See N.H. ADMIN. Ins 1703.13. The

are,primary any surplusbeneficiaries of the JUA’s decision to retain
therefore, insurers, policyholders.the JUA’s member not the

Additionally, we believe that the errs when it thatmajority concludes the
inpolicyholders’ so-called the issurplus“beneficial interest” entitled to

I, I,protectionconstitutional Part Article 23. Part Article 23 protectsunder
rights. definition,Estateonly of Sharek, Byvested See In re 156N.H. at 30.

a beneficial interest is not vested a matter ofrighta as law.See Nordic Inn
Ventullo, 571, (2004);Condo. Owners’ Assoc. v. 151 N.H. 575-76 Duboiscf.
(1991)Smith, 50,v. 135 N.H. 59 that interest is(noting “beneficiary not a

vested, title,property right”).vested To be a “must aright legalbecome or
cannotequitable,” expecta[ncy].” of Sharek,and be a “mere In re Estate 156

omitted).(quotationsN.H. at 30 A anonlybeneficial interest is expectancy
title, and, therefore,and legalnot is not vested right.a See Nordic Inn

Assoc.,Condo. Owners’ 151 N.H. at 575-76. aAccordingly, beneficial
a rightinterest is not vested entitled to protectionconstitutional under Part

I, (testator’sof Sharek,Article 23. See In re N.H. atEstate 156 31 right to
name a beneficiary is no more vested than tobeneficiary’s takeright under

will).a
majorityThe policyholders’concludes that the rights“beneficial” are

merely“vested” theybecause are contractual. majorityThe further
concludes, citation,without that the policyholders’ rights vested “upon

policies.”issuance of their the allcontrary, rights byTo not created contract
“vested,” and, therefore, I,are inviolable the purposesfor of Part Article 23.

(1974)LeBlanc, (Partv.Hayes 141, I,See 114 N.H. 145 Article 23’s
prohibition against not toretrospective preventlaws “was intended the
legislature from lawsamending which inregulate publiccontracts the
interest where such have proven inadequate accomplishlaws to their
task.”).

The United States Supreme longCourt “has that arecognized statute
does not violate the simply[Constitution] because it thehas effect of

or evenrestricting, barring altogether, performancethe of duties created
by contracts entered into toprior otherwise,its enactment. If the law were
one would be able to obtain immunity byfrom state regulation making
private contractual arrangements.” 176,Exxon v. 462Corp. Eagerton, U.S.

(1983) (citation omitted);190 and seequotation East YorkNew Bank v.
Hahn, 230, (1945).326 U.S. 232 As Holmes putJustice it: “One whose

are,rights, they subjectsuch as restriction,are to state cannot remove
them power makingfrom the of State abythe contract them.about The
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Hudsonsubjectthe matter.”infirmitythe ofcarrywill with itcontract
(1908); 462 U.S.McCarter, 349, Corp.,see357 Exxonv. 209 U.S.Water Co.

at 190.
Clark, 274 F.2dv.Insurance Co.majority uponrelies Ohio StateThe Life

(1960), American(6th and AllianceCir.), denied, 828771 363 U.S.cert. of
(N.Y. that1991), its contentionChu, supporttov. 571 N.E.2d 672Insurers

protec­toare entitled constitutionalbeneficial interestspolicyholders’the
678,Chu, the issue ofN.E.2d atare In 571inapposite.tion. Both cases

The courtrights undisputed.washad vestedpolicyholderswhether the
givefailed tothat had the Stateit “not disputed”that because wasstated

contribution, theyto theiror credits attributablepaymentthe contributors
moneys,toentitlement thelegitimatehave a claim of“could asserted

Chu, (quotationN.E.2d at 678in 571statutory guarantee.”thegrounded
omitted).and citation

Chu,InMoreover, from instant case.thefactually distinguishableChu is
would be eitherthat income earnedthe statutes mandatedrelevant

their future contributions.or towardreturned to contributors creditedthe
receive aChu, Here, policyholdersat whether the675.571 N.E.2d

of the boardentirelyis at the discretion JUA’sfrom the surplusdistribution
Fund,v. Ins. 476Brooklyn StateHosp.of Methodistdirectors. See of

(1985).dismissed,304, (N.Y.), 474 U.S. 801appealN.E.2d 309
case, ofownershipIn that thedistinguishable.is factuallyClark also
which wroteprimarilya insurancesurplus by company,retained life

a stock wasplan, plan,a but wrote onpolicies policieson mutual also
Clark, 773,at274 F.2d 777. Thegranted policyholders.to itsexpressly

to thesurplus belongthat “shallcompany’s company’scharter stated the
andapportionedand shall bepolicies planon the mutualholders of

atthe Id. 777.equitable plan may provide.”on as directorsdistributed such
insurance containregulations policiesthe nor itsgoverningNeither JUA’s

ownershipthe ofsimilarly language granting policyholdersunconditional
the surplus.

itsrights premised uponof ismajority’sThe entire discussion vested
company.like a mutual insuranceoperatesthat the JUAassumption

However, mutualcompany.the is a mutual insurance “[A]JUA not
of Insuranceby policyholders.” [1 Law]is Essentialscompany owned the

(MB) (Oct. 2009)1.08[4][c],§Ins. at 1-83New on L. Libr. Ed.Appleman
omitted). ofIt and for the benefit its(emphasis organized operated“is

company,”ofpoliciesare virtue of their members thepolicyholders bywho
308, “managed byat and isBrooklyn, 476 N.E.2dHosp.Methodist of

Irwin, Fund,Kelso P.A.v.State Ins.people by policyholders.”elected the &
(Idaho 2000).591, company:insurance997 In a mutualP.2d 596
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advance, anpays usuallyEach member a in in amountpremium
than is toslightly larger necessarywhat cover that individual’s

loss share Inexpected plus a fair of administrative lieuexpenses.
of paid-in capital solvency, companyto the mutualguarantee

an surplus. company’srelies on accumulated onDepending the
expenseslosses and the amount ofand investment income earned

reserves,on company maythe the refund a of theportion
to the atpremium policyholder yearthe end of the in the form of

.a dividend. . . mutuals . . . the optionSome have to assess the
(usuallyfor exceedingmembers sums not the ofamount the

premium) covernecessary to unanticipated large losses.

Ed.,New Appleman 1.08[4][c],§on Ins. L. Libr. supra at 1-83.
policyholdersUnlike athe of mutual insurance thecompany, policyhold-

ers here not ofare members the JUA “have no or sayand vote in [its]
administration.” Methodist Hosp. Brooklyn, 308-09;476 atN.E.2d seeof

Rules, 1702,N.H. Admin. Ins 1703.04. The JUA is byadministered a
board members appointed by commissioner,whose are the insurance
pursuant regulationsto adopted by the commissioner. See N.H. Admin.

1703.04(a) (boardRULES, Ins is ofcomprised votingseven members
appointed commissioner),by 1703.04(p)(requiring premiumsJUA to invest
in manner),certain 1703.12 (providing that JUA “shall be subject to

byexamination the requiringCommissioner” and JUA to submit certain
same).reports to Nor there anyis inevidence the record that the

policyholders paid slightly larger premiums so as to cover administrative
expenses. While the JUA has some of the features of a mutual insurance
carrier, is no thatthere indication the legislature intended it to be “owned”
by its policyholders in same away privatethe that mutual insurance
company owned by policyholders. Irwin, P.A.,is its See Kelso & 997P.2d at
596.

majorityThe also places great theweight on fact that the insurance
policies at issue describe themselves as “participating.” The majority
observes “that policies inparticipating other contexts inhave common a
policyholder’s entitlement to share in company’s See,the surplus.”excess
e.g., States, (1996) (“[A]Ins. 12,Co. v. Fed.United 35 Cl. 13Gulf Life
participating policy has a statedhigher premium than the nonparticipating

insurance,policy for the same but policyholderthe toexpects receive
premium in policyholderrebates the form of dividends. These dividends are

policyholdersreturned to based on the company’s orexperience the
(Fed. 1997).discretion of its management.”), aff'd, 118 F.3d 1563 Cir. The

however,JUA policies, are simply theynot “participating” say theybecause
are. See Concord Hosp. Malpracticev. N.H. Medical Joint Underwriting
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(1993).Moreover, in680, the record demon-Assoc., nothing683137 N.H.
theythan wouldhigher premiumspaidthe havepolicyholdersstrates that

non-JUA insurance.paidhave for
vested,to a constitution-failed establishhavepolicyholdersBecause the

benefit,theiritself or to its use forsurplusto theally protected right either
I, against retrospectiveprohibitionPart Article 23’sthe Act does not violate

retrospectivenot an unconstitutionalthat the Act islaws. concludedHaving
I,Part Article 23 becauseit violateslaw, analyze otherwisewe next whether
rights.contractualsubstantially impairs policyholders’theit

ImpairmentB. Contract

encouragetoclear:[is]of the Clausepurposegeneral“[T]he [Contract]
in the of contractualby stabilityconfidencepromotingtrade and credit

authorityNevertheless, to safe­possessa State continues toobligations.
theharmonizingofprincipleof its Thispeople.the vital interestsguard
haspowerresiduum of statenecessarywith theprohibitionconstitutional

Supreme]in the decisions of United Statesprogressive recognition [thehad
(1977)1, 15New 431 U.S.Jersey,States Trust Co. v.Court.” United

omitted). aAccordingly, resolving Contractellipsiscitation and(quotation,
ofthe strictures the Contract Clause“reconciling]Clause claim entails

bypower, necessarilyof reservedsovereignthe attributeswith essential
21 (quotationtheir citizens.” atsafeguard the welfare of Id.the States to

omitted). theAlthough of Federal and Statelanguageand citation the
absolute, must be“facially prohibition^]is [their]Contract Clauses

police Energyto the of the State.” Reservespowerinherentaccommodated
not. . . theat The Contract “isGroup, prohibition459 U.S. 410. Clause’s

imply,”to Allied StructuralmightDraconian that its words seemprovision
234, (1978), not thetrump438 U.S. 240 and “doesSpannaus,Co. v.Steel

citizens,welfare of its apower protect general powerof a state to thepolice
individuals.”any rightsis under contracts betweenparamountwhich to

(2d 2006)362,Tobe,v. 464 F.3d 367 Cir.Teachers FederationBuffalo
(2007).omitted), denied, U.S.cert. 550 918(quotation

analysis determining legislationwhen whetherthree-stepaemployWe
Fournier, at 221. TheN.H.impairmentan of contract. See 158constitutes

law as a substantialstep operatedis to whether the hasanalyzefirst
Romein,v.Corp.Motorsrelationship.of a contractual Generalimpairment

(1992). minimal, it does not rise181, 186 If the is thenimpairment503 U.S.
at an Allied Structuralinquirya constitutional violation and our is end.to

Co., If, however, theimpairment,244. we find substantialSteel 438 U.S. at
. ajustification,in . .determine whether “the Statestep [has]next is to

such as theregulation,behind thelegitimate public purposeandsignificant
Energygeneral problem.”of a broad and social or economicremedying
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(citation omitted).459Reserves U.S. at 411-12 The is toGroup, stepthird
determine the of theadjustment rights responsibilities“whether and of
contracting parties uponis based reasonable conditions is of aand

publiccharacter to theappropriate purpose justifying legislation’sthe
omitted).Id. at 412 andadoption.” (quotation brackets

Impairment1. Substantial

first examine Act substantiallyWe whether the theimpairs policyholders’
contractual “Thisrights. inquiry components:has three there is awhether
contractual a inrelationship, changewhether law thatimpairs contractual
relationship, Romein,isimpairmentand whether the substantial.” 503 U.S.

186; Fournier, 221;at see 158 N.H. at VillageHydroelectricLower Assocs.
(2001).Claremont, 73,v. 147City N.H. 77of

partiesThe not ofdisputedo the existence a contract for professional
Further, assume,liability insurance. we arguendo, that majoritythe

correctly concludes that Act impairsthe the contract. disagree,We
however, that policyholdersthe have their inmet burden thatproving the
impairment is substantial.

In the opportunitiesfew we have had to consider awhether law
contract, (1)substantially aimpairs we have examined: ofthe nature the

(2)terms;contract and the affected contractual degreethe to which the
parties reasonably uponrelied those at theyterms the time formed the
contract; (3)and the practical effect challengedthe law would uponhave
parties. Assocs.,See Village Hydroelectric 77;Lower Opinion147 N.H. at

633-34; Insurance,the (Furlough),Justices N.H.135 at Smith Inc. v.of
Committee, 856, (1980);Grievance 120 N.H. 863 accord Mobil Oil v.Corp.

1982)Rossi, 845, 850(Ct.187Cal. Rptr. App. (“[Sjpecific mayfactors which
importantbe in gauging severitythe of impairment include the nature and

significance of rightthe impaired,... partieswhether the have relied on the
preexisting contract right and the extent to which the statute violates the
reasonable expectations parties;of the whether law is temporarythe or

inindefinite duration and whether is inlegislationthe a previously
(citations omitted)).regulated area.” For example, in aholding that law

mandating unpaidforced leave for employeesstate substantially impaired
contracts,employment we stated: bill“The under consideration here

theimpairs very heart of an employment promisecontract: the of certain
work for certain income. impact likelyIts would onwreak havoc the

offinances ofmany the affected workers and can only be considered
substantial.” Opinion the (Furlough),Justices 135 at ContraryN.H. 634.of

assertions,to policyholders’the moneythe amount of the Act seeks to
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itself,sufficient, tobyfund is notgeneralto thethe JUAtransfer from
and,substantial, accordingly,the contract wasimpairment ofestablish that

unconstitutional.
substantialwhat constitutespreciselynot definedAlthough courts have

RetroactiveDarden, ConstitutionalityThe&see Colemanimpairment, of
v.13,14 (2001); Tchrs. Un.Laws, Baltimore21 FRANCHISE L.J.Franchise

(4th denied,1993),1012, cert.Baltimore, 1017 Cir.Etc., 6 F.3dMayor, of
necessarilynot(1994), the needagree impairmentthatthey1141510 U.S.
consideredto bedestr[oy] expectations”. . . contractual“[t]otal[ly]

411. regulation459 at “[S]tateU.S.Energy Group,Reservessubstantial.
doesit from the contractreasonably expectedparty gainsthat restricts a to

AlongId. similarimpairment.”anecessarily constitute substantialnot
impairmentanhave held thatlines, jurisdictionsand otherHampshireNew
inright compensation employ­a the towhen statute affectsis substantial
ato contractrightit a terminateimpairs party’scontracts or whenment

Janklow, 300See, Institute v.e.g.,Equipmentto its terms.pursuant Mfrs.
1018;(8th Un.,2002); 6 F.3d at842, Baltimore Tchrs.Cir.F.3d 855-56

492,2d 510Supp.645 F.George’sCty.,v. PrinceFraternal PoliceOrder of
(D. 2009) context, rightno is morein(“Certainly, employmentMd. the

theto atright compensationthan theto the contract’s inducementcentral
omitted));and brackets(quotation, ellipses,level.”contractually specified
(N.D.Branson, 844, 873 Ill.v. 82 F. 2dSupp.Ltd.Winery,Kendall-Jackson

634;N.H. at Grievance2000); (Furlough), 135Opinion the Justicesof
Committee, N.H. at120 863.

notedsecond considerationplaced great weight uponhave theCourts
theparties reasonably upon impairedthe to the relieddegreeabove: which

contract, theiror anotherthey put way,at time formed theterms the
See, Coalition v. Towne.g., Houlton Citizens’expectations.reasonable of

(1st 1999) (“InHoulton, 178, to theweigh190 order175 F.3d Cir.
at thelonga courts look and hardsubstantiality impairment,of contractual

Sons,the & Inc. v.parties.”);of Sal Tinnerelloexpectationsreasonable
(2d Cir.) (“[T]he46, 53 primary141F.3d considerationStonington,Town of

is the extent to whichimpairmentin whether the substantial isdetermining
disrupted.”),under contract have been cert.theexpectationsreasonable

atdenied, (1998); Police, F. 2dSupp.923 Fraternal Order 645525 U.S. of
(“[W]here topartiesthat theabridgedthe was one inducedright510

a can the to beimpairmentin the first court assumeplace,contract
omitted)).(quotationsubstantial.”

thea relianceacknowledges party’s uponThe that evidence ofmajority
determining impair-interm is relevant whether theimpaired contractual

whether,however, toanalysis,is It conducts no determinement substantial.
themay participat-have relieddegree, policyholders uponand to what the
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ing policy contractingof the in with the JUA forprovision professional
Instead, theliability majority simply quotesinsurance. the trial court’s

that has offered an andruling participating policyJUA assessable“[t]he
noapproved by inceptionthe Commissioner since its with hint in the record

that,that had ever It thenanyone intended otherwise.” concludes because
ruling,” anythe State does not “contest this or “contend that factual dispute

exists,” or on appeal policyholders rely upon“assert that the did not the
nature of the . . .participating policiesf,] any particular policy-whether

holders relied the nature ofupon participating policiesthe is not relevant
analysis.”to our

Perhaps the that majority that, case,reason the avoids this issue is in this
policyholdersthe not attempt argue they upondo even to that relied the

impaired provision contractingwhen with the professional liabilityJUA for
Indeed,insurance. their contraryown statement runs to establishing

Buchanan,The ofreliance. affidavit Thomas Chief Executive Officer of
Center,policyholder Derry Medical submitted with the policyholders’

motion,toopposition respondents’ judgmentthe summary concedes that
Medical“Derry JUA],was to do withconstrained business not because[the

of returnprospect surplus,the of a of but because the commercial carriers
inwere not ourselling coverage practiceinterested to due the greaterto

inperceivedrisk athey insuring larger providerprimary typicalcare with
words,history.”claims In other contracting insurance,when for the

policyholders JUA,had no tochoice but contract with the and were not in
a bargaining position to a plan upon anychoose based otherfeatures than
liability coverage, including whether planthe contained the opportunity for
surplus distribution.

Moreover, proving upon byreliance a term a inchangeaffected law
necessarily requires that facts arisingthe under the contract term and its
impairment were foreseeable. Assuming, arguendo, foreseeabilitythe of a

itsurplus, reasonablywould not be anyforeseeable that surplus would be
givendistributed that the disposition surplus subjectof is to approval by

commissioner, Rules,the 1703.07(d),N.H. ADMIN.see Ins the JUA’s last
2001,forrequest distribution inwas denied and no distributions have been

Indeed,requested since. in the thirty-four years since JUAthe was
created, to twice,distributions policyholders onlyhave been made in 1999
and 2000.

Even if we were to find that the policyholders upon impairedrelied the
provision, any reliance would be unreasonable because the is partJUA of
a highly-regulated industry and is a creature of regulation.state Whether

is greatlyreliance is byreasonable influenced industry“whether the the
complaining party regulatedhas entered has been in past.”the Energy

Group,Reserves 459 U.S. at 411.This is because regulation already“[w]hen
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may contractualexists, changesthat in the law alterit is foreseeable
law wouldexpectit to themaking unreasonable thatobligations,” thereby

A.2dKittery,v. Town 856unchanged. Kittery Retail Venturesremain of
(2005).(Me. denied, and we1183, 2004), great,544 906 “Of1195 cert. U.S.

of whethersay importance in the determinationcontrolling,inclined toare
foreseeability of law when theclause is thea law violates the contracts the

Sales, Inc., 148v.Kolosso AutoChrysler Corp.contract was made.”original
(7th (1999). is892, 1998), denied, Thiscert. 525 U.S. 1177894-95 Cir.F.3d

in thetaken into accountwas then will have beenbecause “what foreseeable
the Id.over terms of contract.”negotiations the

a heavily regulatedbeenlongthat hasIt is well-established “insurance
Jost, Issues, J. L. MED.Exchanges: LegalInsurance 37industry.” Health

53, (2009); Brown, on State56 see Constitutional Limits& ETHICS
(1994);651,TORT L.J. 652Regulation, 29 & INS.Insurance

Admin, 9, 13-14v. Fondo 125 F.3dCompensacion,del deMercado-Boneta
1997).(1st inspecifically,In the JUA was establishedHampshireCir. New

commissioner, to his under RSApursuant authoritythe insuranceby1975
(2006) for in thiscoverage any“to such insurance risksprovide404-C:l

to to obtain suchequitablywhich are entitled but otherwise unablestate
entity, operations byIt is a and its are controlledcoverage.” State-created

saycommissioner. All this is topromulgated by the insuranceregulations
itthat, industry,is the of the insuranceonly part highly-regulatednot JUA

not for theregulationof state itself and would exist butis a creature
Thus,that in of thelight pervasivecreated it. State’s andregulation

here no meansregulation, legislative bythe act at issue waslongstanding
thatargueto the that theAccordingly, policyholdersunforeseeable. extent

funds,oflaw relevant to the the JUA’sthey upon dispositionrelied the
claims, is,anynecessarythose that are to cover their such reliancebeyond

Assn.,v. 310 U.S.question,without unreasonable. Accord Veix Sixth Ward
(When(1940)32, alreadyan“purchase[s]a intoparty enterprise38

objects, purchase^] subjectin the to which he now heparticularregulated
further the same Blue Shieldlegislation upon topic.”);to Cross/Blue of

04-5769,v. No. 2005 WLDept. Reg.,Rhode Island Rhode Island Bus.of
2005)(R.I.1530449, 23,at *7-8 June no substantialSuper. (finding
“totally deprive[d] [non-profiteven statute atimpairment though issue

compensation” non-profitof all in thecorporation’s] partDirectors because
of legislation industry extensively“a creature in an that isspecialwas

regulated”).
in onemajority history regulation industrythat a of isThe concedes the

determiningin impairmentfactor courts consider whether is substantial
however,is, fact, fails,industry.insurance in a Itheavily-regulatedand that

historydetermining industry’sthis factor in whether the insuranceapplyto
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of regulation any impacthas on the reasonableness of the policyholders’
Instead,thepurported impairedreliance on contract term. it concludes

only that fact thatsimple heavily regulated industry“[t]he insurance is a
preclude impairsdoes not a conclusion that the Act substantially the

topolicyholders’ rights earnings.”vested contract share in the JUA
reading majority’sIn the oneanalysis, might conclude that the Contract

mandates byClause that contracts between beparties governed the
instatutes and effect theirregulations legislatureat formation unless the

reserves the toexpressly authority change applicablethe law. Such a
byconclusion is v.precedent. Agenciescontradicted well-settled See Bowen

(1986)41,to Soc.Opposed Entrap.,Sec. 477 U.S. 52 the(noting that State
rightdoes not the to exercise one of ifsovereign powers”“waive[] its it fails

reserveQto the“expressly right power.to exercise that . . [Sovereign.
unexercised,power, even when an enduring presence governsis that all

contracts[,]... remainand will intact unless surrendered in unmistakable
omitted));(quotationsterms.” and Hayes,citations see 114N.H.also at 145.

majority’s uponThe reliance inparagraph eight policiesthe JUA is
particularly misplaced. Paragraph provides:8

agentNotice to any knowledge possessed byor orany byagent
other shallany person not effect a change any partwaiver or a in

;of this . norpolicy .. shall terms of policythe this be orwaived
changed, byexcept formendorsement issued to a ofpart this

signedpolicy, by dulya authorized representative company.of the

paragraphThis the responsibilities insured;defines of the JUA and its it
bearinghas no uponwhatsoever the commissioner’s regulatory authority

or ofpower legislaturethe the to amend laws regulating contracts. See
Hayes, 114 N.H. at 145.

—that,We observe also relevant to the third practicalconsideration the
—effect the challenged law would upon partieshave the record reflects

removingthat million from the fund would have no practical$110 effect
upon abilitythe of JUA tothe cover future policyholder claims. While the
majority suggests surplusthat the could be torequired protect the JUA

insolvency, statingfrom that “it is not clear that the million in fact$110
represents excess surplus,” this proposition squarelyis bycontradicted the

majorityrecord. As the theacknowledges, record shows that the Depart-
ment contracted with an independent actuarial consulting firm that pro-
duced a detailed report estimating the JUA’s risk-based capital levels for

through2009 2013. Risk-based is acapital method developed by the
National Association of Insurance Commissioners to measure the amount
of that ancapital insurance company needs to itssupport overall business

aoperations. To ofdevelop range risk-based levels for thecapital years
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four scenarios2013, firm differentactuarial modeledthethrough2009
pre-TheJUA volume.anticipated premiumoflevelsreflecting different

continuing growtofrom the JUAassumptions rangedvolumemium
itsexpandtohavingto itgrowth,five annualmodestly, percentwith

from the Newdepartedone or more carriersbecausewritings significantly
assumptionsand otherassumptionsthe premiummarket. WithHampshire

that calculatedmodelprojectionfirm a financialthe createdplace,in
deter-Departmentthereport,Based thisuponfinancial results.expected

fundgeneralto themillion is transferredthat even after themined $110
aswell-capitalized privatewill remain asperiod,a the JUAthree-yearover

Hampshire,in at ainsurance Newmalpracticemedicalwritinginsurers
industrythethree times that ofmore thancapitalrisk-based level

minimum.
only policyholderscurrentMoreover, majoritythe holds thatgiven that

stake, is whether the JUA will besolvencythe issue notrightshave at
state,later, as to but whethermajority appearsin or theyearsthreesolvent

policyholders’the term of the currentduringwill become insolventthe JUA
that these contractsappealon revealscontracts. The record submitted

litigationwhile this wasyear, expiredfor one and haveonly maylasted
anyhaveduring policyholderswhich theperiodGiven the limitedpending.

to beinsolvency appearsmajority’s regarding potentialthe concernrights,
ephemeral.

that at issueof contract in this case is unlikeWe note that the impairment
case the retro-Hydroelectric That concernedVillagein Lower Associates.

topermitted qualifyinga that had businessesrepealactive of statute
(PILOT) the cities andagreements withnegotiate payment-in-lieu-of-taxes

Assocs., 147they VillageHydroelectricin located. Lowertowns which were
ofencouragewas thepurpose propagationat 74.The of the statute toN.H.

Pursuant to thecogenerationand facilities. Id.power productionlocal small
(LVHA)Associates, astatute, negotiatedL.P.Village HydroelectricLower

2.5%pay grossunder which it would ofagreementPILOT with Claremont
to Id.to and of revenues from 2005 2011.grossrevenues from 1997 2004 5%

the and before the first had beenagreement paymentBefore was finalized
LVHA, wasagreementsthe statute the PILOTby permittingtendered

itcity, believingThe was notwith a retroactive effective date. Id.repealed
$46,338.24facility in ad valoremby agreement, assessed LVHA’sbound its

$6,570.61, have thetaxes, the amount that would been due underinstead of
inbindingthat was a contractagreement. Findingat 75. therePILOT Id.
ineffect, a lawrepeal retrospectivewe that the of the statute washeld

I, of Id. atHampshireof Part Article 23 the New Constitution.violation
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that agreement,”75-77. we stated the law “nullifiedthe PILOTSpecifically,
that, accordingly,and can be no that the contract. .. wasquestion“there

substantially at 77.impaired.” Id.
retrospective Villageissue in HydroelectricThe law at Lower Associates
destroyedtotally expectations.LVHA’scontractual LVHA contracted for a

particular PILOT for a of futureperiod years, presumablyfourteen tax
that taxrelying upon reduced burden as it structured Id. atits business.

74-75, repeal abridged77. The of the law the contract apermitting right
and,“that the contract in firstparties place,” accordingly,induced to the we

correctly impairmentthe to“assume[d] be substantial.” Fraternal Order of
omitted).Police, F.645 at 510Supp. (quotation2d Consistent with our

inholding Opinion {Furlough),the Justices alsowhere we foundof
impairment, repealsubstantial the of statute “impair[ed] verythe the

heart” LVHA’s and likelyof contract wouldimpact“[i]ts [have] wreak[ed]
Opinionhavoc on {Furlough),[LVHA’s]finances.” the Justices 135N.H.of

at 634.
contrast,By there is no indication in rightthe record that the to a

of surplusdistribution induced the forpolicyholders profes-to contract
liabilitysional the “veryinsurance with JUA. The heart” of the contract at
in protectionissue this case is financial professional liabilityfrom in the

for,amount contracted and there is innothing the record thatindicating
transfer of the surplus generalto the would policyholders’fund affect the
finances, alonelet “wreak havoc” on them. Id. The of surplustransfer the
simply “restricts policyholders] gains [they] reasonably[the to expected

contract,” and,from the is noaccordingly, impairment.there substantial
Energy Reserves 459 U.S. at 411.Group,

2. Legitimate PurposePublic

Because there is no impairment,substantial there is no constitutional
violation, and we could end our inquiry. Steel,here See Allied Structural

However,438 244.U.S. at ifeven we were to assume that the impairment
substantial,is ofconsideration the remaining steps in the three-step

analysis would still tolead us conclude that there is no constitutional
violation.

stepThe second is to determine thewhether State has aestablished
legitimate public for the Act.purpose requirement“The a legitimateof
public guarantees thatpurpose the is exercising policeState its power,
rather than providing a benefit to special Energyinterests.” Reserves

concedes,Group, must,459 U.S. at 412. majorityThe as it purposethat the
Act,of the which is to support programs promotethat access to needed

health care for persons, “legitimateunderserved is a important goal.”and
We agree. An additional legitimate public is to eliminate apurpose potential
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that(observing “[o]neid.to the insureds. Seewindfall JUA’sunforeseen
profits”).of unforeseen windfallinterest is the eliminationstatelegitimate

Necessaryandis ReasonableLegislation3. Whether

and neces­legislationthe is reasonablewe determine whetherFinally,
thepublic purpose. “Unlesslegislature’s legitimatethesary to achieve

reviewingin economiccustomaryas iscontracting party,itself is aState
to thejudgment aslegislativedefer toregulation, properlyand social courts

412-13measure.” Id. atparticularof anecessity and reasonableness
omitted); thecitation, Opinionseeellipsisbrackets and(quotation, of

toparty“If the is a theN.H. at 634-35. state(Furlough), 135Justices
maythe courtcontract, inquireis andinappropriate,such deference

could achieve the samerightsalteration of contractwhether a less drastic
circum­changedin oflightthe law is reasonablepurpose and whether

(3d1237, 1243Corp.,Islands 819 F.2dVirginNieves v. Hess Oilstances.”
Co.,(1987);denied, Trust 431 U.S.Cir.), 484 U.S. 963 see United Statescert.

25-26,at 30-32.
case, agreementsa to thepartyIn this because the State is not between

legislature’s judgmentwe must defer to thepolicyholders,the and theJUA
necessary legitimate publicand to achieve itsthat the Act is reasonable

Assocs., Contrary147 at 78.Lower N.H.purpose. VillageHydroelectricSee
assertions, that give legislaturethis does not mean we themajority’sto the

deference,” adjustmentthebut rather that we examine whether“complete
purposeto therights appropriate publicof is reasonable andcontract

Debenedictis,Coal Assn. v.underlying Keystonethe Act. See Bituminous
(1987)470, that “the of a and(holding finding significant505480 U.S.

not, itself, justify impairmentto thepurpose by enoughislegitimate public
rather, satisfycourt itself thatobligations”;contractual the “must alsoof

adjustment rights responsibilities contractingof the and oflegislature’sthe
of a appropri-is based reasonable conditions and is characterparties upon

justifying legislation’s adoption” (quotationsthe thepublic purposeate to
omitted)).and brackets

legislation,of the courts haveanalyzingIn the reasonableness focused
(2)(1) need;emergencylaw meets ansuch as factors as whether: theupon

interest, rather than aprotectlaw was enacted to a basic societalthe
(3) targetedtailored to thegroup; appropriatelyfavored the law is

(5)(4) reasonable; andconditions areemergency; imposedwhether the
emergency.law to the of the See Homewhether the is limited duration

398, (1934);Blaisdell, MoorheadL. v. 290 U.S. 444-47 KenBldg. & Assn.
(S.C. 1996);Co., Ins., 481,476 488-89Inc. v. Federated Mut. S.E.2dOil
(1978).567, AnN.H. Bd. 118 N.H. 570Accountancy,Kimball v. of

exist, however, a law thatmaynot before a state enactemergency need
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459 412impairs Energy Group,a contract. See Reserves U.S. atprivate
that, publicto not(observing legitimate, purposebe “the need be addressed

situation”); Steel,to an oremergency temporary Allied Structural 438 U.S.
at 249 n.24.

In our the Act thisopinion, easily scrutinysurvives under deferential
—protectAct was a basicpassedstandard. The to societal interest

for “Thepopulations. protectionaffordable healthcare underserved of
interests,public merelyhealth ... serves broad not somesocietal ‘favored’

Oil,group.” Ken 476 at 489.special interest Moorhead S.E.2d
view,In our the Act is a decision thatby legislaturereasonable the it can

by transferringbetter meet this need funds to thatprograms provide such
of retaining legislatureaccess instead them in the JUA’s Thecoffers. has

inbydetermined that the funds held the JUA its account “are significantly
in of amount itsreasonably required support obligationsexcess the to as

2009,thebydetermined insurance commissioner.” 144:1.Laws This
is insupported by record,determination evidence whichthe includes an

actuarial thatstudy shows that the transfer will not jeopardize the JUA’s
solvency. legislature has further purposeThe determined that “the of

topromoting access needed health care would throughbe better served a
general fund,”transfer of the excess thesurplus... byto than retaining the

in concedes,funds the account. As the majorityJUA’s Id. Act“the
expediently accomplishes the legislature’s purpose.”stated

view,in ourAdditionally, adjustmentthe the policyholders’State’s of
(to occurred)contractual rights anythe extent that tohas allow for the

transfer of from generalfunds the JUA the supportto fund to programs
that toprovide access healthcare this publicserves purpose. Particularly
given the studyactuarial that transfer of inshowing the funds would no way
jeopardize JUA’s solvency,the we believe that the State has reasonably
adjusted the policyholders’ rights. Accordingly,contractual we conclude
that the ofimpairment policyholders’the rights,contractual to the extent

occurred,that any byhas is amply justified publicthe purposes byserved
Act,the that legislatureand also the has reasonably adjusted the contract

rights at Keystone Assn.,issue. See Bituminous Coal 480 U.S. at 505.
toAlthough requiredare defer to legislature’s judgment“[c]ourts the

concerning necessitythe and reasonableness of economic and social
legislation,” majority Nieves,the to do so. 819declines F.2d at 1249

added).(emphasis The majority judicialcontends that substantial defer­
ence is unwarranted because moneythe Act transfers from the JUA to the
general Mercado-Boneta,Butfund. see 125 (noting,F.3d at 16 n.8 “even

issue,where public contracts are at some a legislature”);deference is due
589, (1st 1981)Mass.,Local Div. Etc. v. 618,Comm. 666 F.2d 642 Cir.of

(even involved,publicwhere contracts not requiredare courts are to
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to makethe andunderlying legislationfactorsnovo all the“reexamine de
reason­necessitythe andregardingdetermination”totally independenta

(1982);denied, but United Stateslaw), 457 1117cert. U.S.of theableness cf.
anis not absoluteContract ClauseCo., (holding,at 25 “[t]heTrust 431 U.S.

Thisobligations”).financialof a ownmodification State’ssubsequentbar to
reasons,fund, is not “broad-basedmajoritythegeneraltransfer to the

need,” a signbutto meet a societaldirectedregulationsocial or economic
Actstake, thus, reviewing thejustifyingatisthat the State’s self-interest

a standard.heightenedunder
First,respects.in severalview, reasoning is flawedmajority’sIn theour

promote publicthatsupport programsact todesignedfail to see how anwe
regulationor economicis not “broad-based socialaccess to health care

Act,for thejustificationlegislature’sa societal need.” Thedirected to meet
servespopulations, publicunderservedprogramshealth care forsupportto

focused,narrowly private“in contrast to theIt stands starkinterests.
struck downSupremethe Courtlaw” that United Statesinterest-oriented

Mercado-Boneta, atSteel, 125F.3dat 248-49.in Allied Structural 438 U.S.
only to certainapplied privatein Allied Steel15.The law at issue Structural

onlyand when suchvoluntary pension plansprivatewithemployers
pension plans.theirtheir Minnesota officesor terminatedemployers closed

such, “extremelyanSteel, at the law had438 U.S. 248.AsAllied Structural
interest“to a broad societalprotectand was not enactednarrow focus”

contrast,248, here,Byat 249. the Statethan a narrow class.” Id.rather
Act],interests when it enactedprivate [thenot on behalf oflegislating“was

havingof the inlegitimate public”the interestssought only protectand to
Mercado-Boneta, 125 F.3d at 15.health care.affordable

Act not broad-based social orconcludes that the ismajorityThe
scheme,”“funding which thelegislation because of itsregulatoryeconomic

transfer to the State’s“singularly targeting]as formajority describes
by paid by a discrete classgeneral generated premiumsfund discrete funds

mechanism,of the Act consti-Regardless fundingof itsprivate parties.”
it “toor economic was enactedlegislationtutes broad-based social because

rather than a narrow class.” Allieda broad societal interestprotect
Steel, 438 U.S. at 249.Structural

Moreover, that the funds weremajority’srefutes the assertionthe record
class ofpaid by private parties.”a discrete“generated by premiums

department,of insurance whiledeputyto the commissioner theAccording
resulted, accumulation of premi-in from thesurplus part,the excess has

ums, accumulation of “investment income freeit has also resulted from the
isby exemptinsurers.” The JUApaid privateof taxes and assessments

tax. It is alsoHampshire premiumincome tax and Newfrom federal
tax,businessHampshire profitshas never the Newexempt paidfrom and
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tax,enterprisebusiness and the interest and dividends tax. It is also
exempt from assessments levied thatupon private insurers fund the

department.insurance
Second, we believe that the majority construes the term “self-interest”

term,too broadly. majority’sUnder the construction of “virtually everythe
state statute that aimpairs purely private contract subjectwould be to

Co.,heightened scrutiny.” Ken Moorhead Oil 476 S.E.2d at 488. “Presum­
ably, every self-interest;state statute is intended to serve [the State’s]
otherwise the General would not enact inlegislation[Court] the the first
place.” Id. The self-interest to which the SupremeUnited States hasCourt
referred “is the state’s contract,interest as a to aparty rather than to its
interests as a sovereign seeking Id.;to further important public policies.”

Assn., (Unitedsee Keystone Bituminous Coal 480 at 505U.S. States
Supreme Court “has repeatedly held that unless the State is itself a
contracting party, courts should properly defer” to the legislature’s judg­

omitted));ment (quotation Peick v. Pension Ben. Guar. 724Corp., F.2d
(7th1247, 1270 1983)Cir. that(holding there is “no argumentmerit” to the

that heightened scrutiny applies legislativeto impairment of private
contracts; scrutinysuch applies only when the State is a contracting party),

denied, (1984);cert. 467 U.S. Assocs.,1259 Lower VillageHydroelectric 147
(judicialN.H. at 78 deference required unless State is contracting party).

When, case,inas this “the state has in fact altered none of its own financial
obligations,” then the legislature’s assessment of whether the legislation is
reasonable and necessary significant“deserves deference because the state
is essentially notacting interests,to itsaccording economic pursuantbut to
its police powers.” Mercado-Boneta, added).125 atF.3d 16 (emphasis

disagreeWe with the majority’s conclusion that the Act “inures to the
State’s financial benefit.” Unlike the majority, givewe credence to the fact
that the Act specifically earmarks the transferred supportfunds to
programs that provide underserved populations with access to needed

scheme,healthcare. suchUnder a “it welfare,the public[is] not the
account,bank[State’s] that to [gain].”[stands] Id. Contrary to the

majority’s implication, there is no inevidence the record that the legisla-
ture enacted the Act because of “an politicalill-motive of expediency or
unjustified Teachers,welching.” 464 F.3d at 373.Buffalo

Third, even if a heightened standard of review justified case,were in this
disagreewe majority’swith the application of this standard. “[L]ess

deference does not imply no deference.” Id. at 370. Even when the State’s
purported stake,self-interest is at courts are requirednot “to reexamine all
of the underlyingfactors the legislation at issue and to make a de novo
determination whether another alternative would have constituted a better
statutory Id.;solution to a given problem.” Etc.,see Local Div. 589 666F.2d
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as thatexactingto be asscrutiny appliedis the heightenedat 642. “Nor
Teachers, 464 F.3d at 371.scrutiny.”understood as strictcommonly Buffalo

issues, including:a number of unresolvedtoday’s decision leavesFinally,
• surplus?of the millionnow becomesWhat $110
• providers“to such health careIf it is to distributedbe

[JUA],” currentdoes that include bothbycovered the
holds,if, majorityeven as thepast policyholders,and

Clausehave viable Contractonly policyholders”“current
claims?

• theirexpire, sup-doespolicyholders’ policiesOnce the
alsosurplusto the millionrightvestedposed $110

so, that, majoritythis mean as theIf doesexpire?
that becamepassedif new weresuggests, legislation
newpolicyholders’ policies,issuance of theuponeffective

to transfer thecould the JUAlegislature requirethe
violating policyholders’without thesurplusmillion$110

rights?constitutional
• exemp-will this decision have on the JUA’sWhat effect

taxes?tion from State and Federalboth
• impactwhat will thispolicyholders,If it is distributed to

insurance mar-private malpracticehave on the medical
in Hampshire?ket New

I,III. Part Article 12

rightslack vested to thepolicyholdersthat theOur determination
claim thatdispositivefor is of theirsurplus itself or to its use their benefit

Hampshire providesAct a The New Constitution“taking.”the constitutes
taken from him . .. without hispropertythat “no of a man’s shall bepart

CONST, I, 12. In the of a vestedpt.consent.” N.H. art. absenceown
I,for of Part Article 12 of the Statetaking purposesnoproperty right,

(1991),Bradshaw, 7, 14v. 135 N.H.has occurred. See AdamsConstitution
(1992).denied, policyholdersbecause theAccordingly,cert. 503 U.S. 960

“taking” purposesnot as a for therights, operatelack vested the Act does
I,of Part Article 12.

TV.Conclusion

I,Act violates Partmajority’sthat conclusion that theWe believe the
a of law. alsois erroneous as matter WeArticle 23 of the State Constitution

that the Act islegislature’s judgmentto defer to theby failingbelieve that
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necessary legitimatea reasonable and measure to further an indisputably
public purpose, majority upon legislative decision-making.the encroaches

“If ingrained judicialthere is one rule that is now in the doctrine of
legislative Legislaturereview of enactments it is this: that an act of the is

presumed mayto be constitutional and be struck down when it isonly
Chu,to aproven beyondbe unconstitutional reasonable doubt.” 571N.E.2d

(Hancock, J.,at 690 N.H.dissenting); see Assoc. Counties v. Stateof of
N.H., (2009).284, “Particularly158 N.H. 288 since Supremethe Court’s

of the conceptabandonment Lochner era of economic due as aprocess
justification for striking regulatory legislation,down courts have been
mindful of this rule in recognition principleof the basic that under the
doctrine of of itseparation powers, is to their elected notrepresentatives,
to the of thatjudiciarymembers the the citizens have thedelegated power

Chu, (citation(Hancock, J.,to make the law.” 571 N.E.2d at 690 dissenting)
omitted); (1988)Bosselait, 604,see Appeal 180 N.H. 613 (observing,of
“legislation merely regulating economic benefits and burdens ... is
reviewable under the rational basis criterion challenged...when under the

clause”), denied,process (1989);due cert. 488 U.S. 1011 of Kilton,Petition
(2007) “[mjatters632,156N.H. 645 (noting, of public policy are reserved for

the legislature”). majority’sThe isopinion contrary to the rule that “[t]he
wisdom, effectiveness, and desirabilityeconomic of a statute notis for us to

Committee, We,decide.” therefore,Grievance 120 N.H. at join863. cannot
it, and respectfully dissent.
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