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(.Nicholas Cort,A.Kelly Ayotte, attorney general attorneyassistant
brief),ongeneral, the for the State.

Rothstein, defender, Concord,David M. chiefdeputy appellate of on the
brief, for the defendant.

Hicks, defendant, Demesmin,J. The Reno appeals his convictionof first
(2007).degree assault. 631:1 arguesSee RSA He that the Superior Court

J.)(.Smukler, permittederred when it the re-evaluation of his competency
to stand trial. We affirm.

2006,The record the Insupports following facts. October a grand jury
trial,indicted the defendant on one count of degreefirst assault. Before

defense counsel moved for an evaluation of competency because of possible
Adams,disability.intellectual Dr. James J. chief forensic examiner for the

Hampshire,State of New examined the defendant. Dr. Adams concluded
that there was “no evidence that defendant competentth[e] [was] to stand

However,trial.” he concern thatexpressed the defendant was malingering
the evaluation.during

Based Dr.upon findings, partiesAdams’ the a stipulationsubmitted to
court,trialthe which it withaccepted modifications. The agreement stated

that questionwhile “there is a as to whether the Defendant is malingering,”
the defendant “shall incompetent.” agreementbe found The then called for
a “[h]earing to be scheduled on whether the defendant should continue to

135:17-a, 135:17-a,remain in custody pursuant to RSA V.” (Supp.RSA Y
2009) permits a court to order a to inperson custodyremain for a
reasonable time if the defendant is indangerous to himself order to
evaluate the ofappropriateness involuntary Finally, agree-treatment. the
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restoredto have beenbe foundthat “should the Defendantprovidedment
anpresentthe State shallthatyearthe nextduringcompetencyto

the Defendant.”againstIndictment
whether thedeterminehearinga to2007, the trial court heldIn June

135:17-a,V. TheRSAhimself or others. Seetodangerouswasdefendant
he evaluatedordered that beanddangerousthe defendanttrial court found

Mart, aDr. Eric G.involuntary commitment.ofappropriatenessfor the
he wasand found thatthe defendantthen examinedpsychologist,licensed

diagnosticnot meet thehe didcivil commitment becauseeligiblenot for
2009).171-B:2, (Supp.IVdisability. See RSAfor an intellectualcriteria

results, competencyfor a secondthe State movedtheseuponBased
his firstmalingered duringassessment, that the defendantcontending

defendant’swas, fact, to stand trial. Over thecompetentinevaluation and
the defendant wasmotion andgrantedtrial court the State’sobjection, the

trial court found theSubsequently, thecompetency.forre-evaluated
trial, a found the defendantjuryto trial. Atcompetent standdefendant

assault.degreeof firstguilty
trial court lackedasserts that thethe defendant firstappeal,On

under thecompetencyof histo order the re-assessmentjurisdiction
indictment, an evaluation of the defendant’sby orderingbecauseoriginal

135:17-a,V, impliedlythe trial court dismissedunder RSAdangerousness
toAccordingof law.by operationthe indictmentprejudice originalwithout

135:17-a,defendant, V do not commence“[proceedingsthe under RSA
(quotationagainst been]case the defendant [hasunless the dismissed’.’

omitted). Therefore, the defen-prosecutingcould resumebefore the State
dant, him.had to re-indictthe State

bycourt never foundcontending that the trialdisagrees,The State
could not be restored toevidence” that the defendantconvincing“clear and

for to dismissal of the case withouta there be acompetency, prerequisite
Moreover, not preservethat the defendant didarguesthe Stateprejudice.

below,“it made and was neverfor because was neverargument appealthis
We,anyor in motion to add issue.”appealeither in the notice ofmentioned

Subject jurisdic­matterhowever, argument.the merits of thiswill address
appeal, byonany proceedings, includingat time in themaytion be raised

Route 12Books & Videov. Townby sponte.or the court sua Seeparties,the
(2003).569, 575Troy, 149 N.H.of

Ininterpretus to RSA 135:17-a.argument requiresThe defendant’s
legislativefinal arbiter ofstatutory interpretation, we are thematters of

the considered as a whole. Statein the words of statuteexpressedintent as
(2007).135, 137 of theShannon, languagefirst examine the155N.H. Wev.

Id.ordinary meanings to the words used.ascribe the andplainstatute and
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at to in ingoal apply light legislature’s137-38.Our is statutes of the intent
them, and in of the toenacting light policy sought bybe advanced the entire

statutory scheme. Id. at 138.

135:17-a, I, state,[2-4] RSA and V

If, hearing,I. after the district court or superior court deter-
trial,mines that the defendant is not competent to stand the court

shall order treatment for the restoration of competency unless it
determines, evidence,by clear and convincing that there is no
reasonable likelihood that the defendant can be restored to
competency through appropriate treatment 12within months. If

finds, evidence,the court by convincingclear and that the
defendant cannot be restored to withincompetency twelve
months, the case against the defendant shall be dismissed without
prejudice and court proceedthe shall as inprovided paragraph V.

V. If the court has determined that the defendant has not
regained competency, and the court thatdetermines he or she is
dangerous others,to himself or herself or the court shall order the
person to remain in custody time,for a periodreasonable of not to

days,exceed 90 to be evaluated for the appropriateness of
involuntary treatment pursuant to RSA 135-C:34or RSA 171-B:2.

mayThe court personorder the to submit to examinations aby
physician, psychiatrist, or psychologist designated by the state for
the purpose of evaluating appropriateness and completing the

for involuntarycertificate admission into the state mental health
system,services the state developmental services delivery sys-

tem, or psychiatricthe secure unit as the case may be ....

135:17-a, I,RSA specifically requires the trial court byto find “clear and
convincing thatevidence[] the defendant cannot be restored to compe-
tency” in order for the againstcase the defendant to be dismissed without

Here,prejudice. the trial court made no such finding. The trial court merely
accepted parties’the stipulation, providedwhich that “at point,this the
Defendant shall be found incompetent” as a result “Dr.of Adams’ lack of

ofdiagnosis competency.” The agreement then called for a dangerousness
hearing pursuant 135:17-a,to RSA will notV. We infer from insilence the
record that trial bythe court found “clear and convincing thatevidence[]
the 135:17-a,defendant cannot be restored to competency.” RSA I. Such a
finding court,must explicit. therefore,be The trial never dismissed the
original defendant,indictment against the and the State was not required
to re-indict him to continue prosecuting him. “There is a presumption
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attached,properlyonce it hasjurisdictiona court of itsagainst divesting
21 Am. 2dretaining jurisdiction.”in JUR.is resolved favor ofanyand doubt

793,(2008); Adkins, (Ky.795§ v. 29 S.W.3dLaw 434 see Com.Criminal
(Mich. 1993). Further,456, it is2000); 460Veling,v. 504 N.W.2dPeople

acquired jurisdiction,court has no subse­common that apractice “[o]nce
a courtjurisdiction, mayremove that so thatirregularityerror or willquent

determiningit a in either thejurisdictionnot lose because makes mistake
434;§facts, law, People21 Am. 2d Law see alsothe or both.” JUR. Criminal

(Ill. 1993).750,Davis,v. 619 N.E.2d 754
Second, defendant contends that the trial court exceeded its statu-the

by ordering competencyunder 135:17-a a secondtory authority RSA
that 135:17-a does not authorize aSpecifically, arguesevaluation. he RSA

competencytrial court to the re-assessment of a defendant’s whereorder
hasdangerousthe defendant been found and but not beenhas incompetent

defendant, mayainvoluntarily Accordingcommitted. to the re-evaluation
only during period involuntaryoccur the of commitment and before

2009).135:17-a, (Supp.of the limitations See RSA VIexpiration period.
out the a trial court should follow afterlays procedures135:17-aRSA

competentan initial determination that the defendant is not tomaking
trial. It includes to order treatment for the restoration ofprovisionsstand

“dangerousto order a determined to himself ... orcompetency, person
evaluation,for to for to order anup ninety daysothers” to be held and

illintellectually mentally person involuntarilydisabled or committed under
135:17-a,171-B. V.chapter chapterRSA 135-C or RSA RSA RSA 135:17-a

proceednot a trial court should if evidencespecificallydoes address how
that a ofprocured finding incompetence throughexists a defendant has

We, therefore, commonmalingering guidance.or fraud. look to the law for

“statutoryIt is a basic that enactments should be construedprinciple
law.” Am. 2dby courts as with the common 15A Jur. Commonconsistent

(2000).Indeed,§Law 15 have that “we will not ainterpretwe stated statute
to law statute thatabrogate clearly expressesthe common unless the

(2005)794,Chem., (quotationintent.” State v. Elementis 152 N.H. 803
omitted). Here, abrogatedoes not state a clear intent to theRSA 135:17-a

malingering.common law governing

authority obligationTrial courts have the and to order aninherent
or evaluation of a defendant to determinepsychiatric psychologicalinitial

640, cert.Veale, 632, denied,v. N.H.competency to stand trial. See State 158
(U.S. 2009). A to aauthority78 3320 court also has the orderU.S.L.W.

of the State where “thecompetency upon requestsecond evaluation
byexaminationpsychological psychiatrichas submitted to ordefendant

that atrely testimonyhas indicated an intention to onexperts,defense and
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Briand, 650, (1988);trial.” v. 135:17,State 130 N.H. 653 see also RSA II
2009)(Supp. (permitting separate competency evaluations upon request of

Briand,the Inparties). reaching holding rejectedour in we the defendant’s
thatargument the State could not require her to submit to an examination

by the State’s expert “because there no granting[was] statute it the
authority to do so.” Id. at 652. Trial possesscourts this inherent authority
to protect defendant,the constitutional rights of the Gagne,State v. 129

93, (1986),N.H. 96-97 “to promoteand the ascertainment of truth and to
insure the judicial Briand,orderliness of proceedings,” 130 N.H. at 652-53.
Whether a trial court has inherent authority to order a second evaluation

competencyand hearing when there is evidence of is anmalingering issue
of impressionfirst in Hampshire.New

Concern that a defendant is fabricating or theexaggerating symptoms of
intellectual disability or mental illness to avoid trial is not a recent
phenomenon. example, Hale,For Sir Matthew a Lord Chief Justice of
England, in treatise,his seventeenth century warned that may“there be
great fraud” in HALE,determinations of mental competence. 1 M. PLEAS

*35;OF THE CROWN see King Dyson, 305, n.(a),also v. 73 Car. & P. 173
n.(a) (1831).135-36,Eng. Rep. presumeCourts that legal processthe will

catcheventually those who malinger and theirpermit trial. See Cooper v.
(1996)Oklahoma, 348, 365517U.S. that it(observing would be “unusual for

even the most artful malingerer to feign incompetence successfully for a
care”).period of time professionalwhile under

Upon detecting evidence of trialmalingering, courts often order the
re-examination of a defendant and hold a subsequent competency hearing.
See, (11the.g., United States v. Izquierdo, 2006);448 F.3d 1269 Cir. United

(5thGreer, 1998).States v. 158F.3d 228 Cir. For inexample, Izquierdo, the
trial court ordered the psychiatric re-evaluation of the defendant after
hearing testimony from another inmate that the defendant told him he

”“planned crazy’‘to act to be found mentally incompetent. Izquierdo, 448
F.3d at 1273-74.The trial court then aheld second competency Id.hearing.

Greer,at 1275. Similarly, in the trial court aheld second competency
hearing after areceiving report from the defendant’s doctortreating that

Greer,he malingered.had 158 F.3d at 230-31. The Fifth Circuit subse­
quently upheld the trial applicationcourt’s an justiceof obstruction of
enhancement to the defendant’s sentence for feigning incompetence. atId.

reasoned,234-38. The court a criminal possesses“[W]hile defendant a
constitutional right competencyto a ifhearing a bona fide doubt exists as
to competency,his he surely does not have rightthe to create a doubt as to

competencyhis or to increase the chances that willhe be found incompetent
by feigning mental illness.” Id. at 237.
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theembracedimplicitlyCourtSupremeStatesIn the UnitedCooper,
offace of evidencein thehearingcompetencya secondofpractice

unconstitutionalheldat The CourtU.S. 365-66.Cooper, 517malingering.
incompe­hisprovethat a defendantstatutory requirementOklahoma’s

that“a conclusionbecausepartiallyevidenceconvincingandbytence clear
subject... ismalingeringin facthe iswhenincompetentisthe defendant

Moreover, the publicId. at 365.subsequent proceeding.”in acorrectionto
a claim ofscrutinizecarefullythat courtsensuringinstronghas a interest

LAFave, LAWCRIMINALtrial. See W.R.to toincompetency proceed
2003).1.2(e) (4th ed.§ at 13

that trial courtslawfederal commonthe above-citedagree withWe
compe­anda evaluationto order secondauthorityinherentthepossess

lawThe commonmalingering.is evidence ofwhen theretency hearing
ofordinary readinga andplainconsistent withismalingeringgoverning

(2000) that(noting§ 12Law2d15AAm. JUR. Common135:17-a.SeeRSA
inconsistentmust not belaw, law of the stateto be of thepart“common
institutionslaws, politicalthe laws orand orconstitutionwith the Federal

a trialstate.”). precludedoes notthat RSA 135:17-aconcludeof the We
awhetherto determinenecessary proceedingsconductingcourt from

court did notthat the trialwe holdAccordingly,malingering.isdefendant
no safeprovides135:17-aand that RSAproceedingssuchby conductingerr

malingerer.artfulharbor for the

Affirmed.
Duggan Conboy, JJ., concurred.C.J., Dalianis, andBroderick, and
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