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arguesTo the extent that that conduct of ZBAHuard the the violated his
right process, argumentto due this was not raised in notice of appeal.the

O’Neill, 616,we will not it. v.Accordingly, Guyotteaddress 157 N.H. 623
(2008).

Affirmed.
Broderick, C.J., Duggan, Conboy, JJ.,and Hicks and concurred.
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(ThomasFitch, II,B. Bocian,acting attorney generalOrville E.
attorney general,assistant on the and fororally),brief the State.

Rothstein, defender, Concord,M. deputy appellateDavid chief of on the
orally,brief and for the defendant.

Hicks, defendant,J. Christopher Horak,The appeals his conviction of
sexual assault for in aengaging person yearssexual contact with thirteen
of older heage mentally 632-A:4,or whom knew to be defective. See RSA

1(h) (2007).1(a), :2, reverseWe and remand.
J.)The Manchester District Court (Champagne, could foundhave the

assault,following facts. At the time of the the defendant lived with the
complainant boyfriendand her mother and had been the of the complain-

years.ant’s mother for complainant,nine The was twenty-twowho then
old,years was born with disabilities and care suchrequired daily as

herchanging diapers and with showering,assistance anddressing brushing
weekdays, worked,her teeth. On while her mother complainantthe

Center,theattended Moore an fororganization providing peopleservices
with acquired brain disorders and developmental disabilities.

24,2008,On theApril complainant’s mother dropped complainantthe off
at the Moore Center. The complainant was and hercrying informed nurse
about an incident that had withoccurred the defendant that morning. The
police contacted,were and the charged bydefendant was withcomplaint

assault,having committed sexual in that:

defendant [p]urposely engage[The did] in withsexual conduct
08/18/85,complainant][the whom he knows to mentallybe

defective, exposeto wit: did penishis bare to her and then told her
to touch penis,his bare to shewhich which can becomplied,
reasonably as beingconstrued for the of sexualpurpose arousal or
gratification.

The defendant inwas tried Manchester CourtDistrict and convicted. On
(1)appeal, argueshe the trialthat court erred in: finding that the State

proved complainantboth that the was mentally defective and that the
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(2) that thedefective; rulingandmentallyknew she wasdefendant
first.second issueaddress thetestify.to Wecompetentwascomplainant

for thea of lawtestify questionto iscompetentisa witness‘Whether
(1992). the recordMills, 46, 49 “Wherev. 136 N.H.trial court.” State

thatwe will not disturbcompetency,ofcourt’s determinationthesupports
v.of discretion.” Stateexercise]an [unsustainabledetermination absent

Lambert,(1992) omitted); State v.569, seeAikens, (quotation571135 N.H.
(2001) of discretion295, unsustainable exercise(explaining296147 N.H.

firsthandstandard). the trial court’smuch ondepends“Because so
is iswitness, competentthat the witnessits conclusionof theobservations

(1994).Briere, 617, 620138 N.H.State v.greatto deference.”entitled

601, areRule of EvidenceHampshire “[witnessesNewUnder
bemay. thistestify, [although presumptionto . .competentpresumed

observe,tocapacitysufficientthat the witness ‘lacksby findingsovercome
truth’ —”dutythe to tell theas well as understandremember and narrate

601(b)). complain­thechallengesR. The defendantN.H. Ev.(quotingId.
to tell the truth.understanding dutyto an of therespectwithcapacityant’s

both thethat the record fails to demonstratehe contendsSpecifically,
lie, astruth from a as well“ability distinguish [herto thecomplainant’s

the truth.”obligation to tellpersonalto herability] appreciate
truth is anto tell theunderstanding dutyin an of theImplicit

v.the truth and a lie. See Stateof the distinction betweenunderstanding
(1994) (record ofBrown, 649, finding competencysupported653138 N.H.

the truth andwhere, alia, distinguish“was able to betweeninter witness
(1980) (evidenceJohn, 61, findinglies”); supported120 N.H. 63State v.St.

where, alia,truth inter shedutythe to tell thethat witness understood
truth”).a lie and theknew the difference between“demonstrated that she
such anpossesseda that thefinding complainantTo whetherdetermine

sustainable, depth.the record in someis we examineunderstanding
inquired:thecomplainant, prosecutorof theOn direct examination

telling theknow the difference betweenQ. youAnd now do
atruth and lie?

A. Yeah.
— to tell the truth?goodis it is it or badQ. And

I’m not sure about that.A.
or bad to tell a he?Q. goodIs it

No, I’m not sure about the lie.A.
to tell the truth?Q. youAnd do want

A. Of course.
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After the complainant testified that it verywas cold out day,that the
asked,prosecutor “So if I youtold it was hot out today, would that be the

truth or would that be a lie?” complainantThe responded, “The truth.”
Similarly, after the complainant she, mother,testified that her and her
nurse had been at a prior meeting with the prosecutor, prosecutorthe
asked, I said that“[I]f wasn’t before,[the nurse] there when we met is that
the truth or is that a answered,lie?” The complainant “The truth.” The
prosecutor then asked the complainant why she would want to tell the truth

stated,and complainantthe “Because I gethave to it out.”
dire,On voir the defense attorney asked her whether it “okayis to

sometimes lie?” The following exchange place:then took

Oh, well,A. sometimes to lie.
Q. youCan say againthat . . . ?
A. Sometimes is a lie.
Q. okayWhen is to[it] lie?

—Well,A. that’s a question.hard I lie,don’t know what is a but
I don’t know what a Iis lie. don’t know a lie. I can’t Iremember.
can’t remember anything.

Q. youSo can think anyof examples okaywhen it’s to lie?
A. Yeah.
Q. youCan tell us one of examples?those
A. What’s that?
Q. okayWhen it’s to lie?

—A. That’s a hard question to Iask. don’t I don’t know what it
Oh, man,is. I can’t this, oh,remember anything of IGod. can’t get

it all out. I’m here to tell the truth. I’m here to tell the truth of
what happened.

Finally, the trial court questioned the complainant. After asking the
complainant identifyto what the judge hand,held in his to which she

“Pen,”replied, whether,the judge asked if he told her what he was holding
was a glass, “would I lyingbe or would I be telling the truth?” The
complainant responded, ‘What do you mean?” The judge again asked
whether, if someone told the complainant what the judge was holding was

glass,a “would that person be lying or telling the truth?” complainantThe
answered, “A lie.”

The court then asked the complainant to inexplain her own words what
it meant to tell the truth. In response, she appears to have tried to recount

assault,the to which objected.defense counsel prosecutorThe urged the
court to defer amaking evaluation,competency allow the complainant to
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“through-upon testimonybased hercompetencyand hertestify evaluate
athat it makeconcludingAfter must. . the course of the trial.”out .

testifies, the stateda witness courtcompetency beforedetermination of
The court asked:complainant.for thequestionthat it had one more

somebodyifhappensTHE ... Can tell me whatyouCOURT:
lies?

A. What mean?youdo
Well, you.fromTHE that’s what I want to know WhatCOURT:

if Whatsomebody They youlies? don’t tell the truth? dohappens
tohappens people?think

Oh, in when lie.They get theyA. troubleboy.

tocompetent testify.then that the complainantThe court ruled was
complainant’s supportThe that the answers the determi-State asserts

althoughIt that “was to definecompetency.nation of contends she unable
‘lie,’...‘truth;’ theor was able to tell the court that she wanted to tellshe

truth, lied, that it a liepeople theythat into trouble when and would begot
defendant, hand, aon thatpen arguesto call his a The the otherglass.”
a of ones establishsingle amongcorrect answer number incorrect cannot

would,answers,as as matter ofa witness random acompetency, giving
Thus,getat one answer the defendantprobability, point right.some

asserts:

matter, if testimonya suffices topolicy complainant’s][the[A]s
601(b) hardly testimonyfilters the ofcompetency,establish Rule

any can fail answer several basicany Nearlywitness. witness to
testify truthfully,the tohighly leading questions abilityand about

did, can answer aseventually get “right,”as onecomplainant][the
did, ascomplainant] competent, [theand be deemed com-[the

plainant] was.

the correctagree complainant’s singleWe with the defendant that
ones, notanswer, priorher incorrect doestogetherconsidered with

a lie.the the truth anddemonstrate that she understood difference between
“[ajfteragree confusingthe that voir dire from bothcannot with StateWe

Rather, thesides, throughtrial was able to cut the confusion.”the court
responseashows that the trial court was able to elicit correctonlyrecord

and topreviously posedthat hadtype question partiesto the same of both
incorrectly.hadcomplainant respondedwhich the

for thejurisdictionsa cases from otherThe State cites number of
theclearlythat “the of a to stateproposition failure witnessgeneral

not render the witnessa lie and the truth doesdifference between
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(R.I. 1985)Pettis, 704,toincompetent testify.” State v. 488 A.2d 706
(involvingtestimony by mentallya thirteenimpaired year girl).old We do

nevertheless,disagree;not as inChief Justice Brock stated his dissent in
“AlthoughMills: the any ‘magicwitness need not utter words’ indicating

that he or she understands the difference between the truth and a lie or the
truth,importance of thetelling some indication of the witness’s under-

Mills,muststanding apparent (Brock,be on the record.” 136 atN.H. 54
C.J., dissenting).

also acknowledge,We as the State emphasizes, that the trial court
opportunityhad the to complainant’s firsthand,observe the demeanor

we, determination,while in areviewing competency “must act on a cold
omitted). Thus,record.” at (quotationId. 50 in general, much“[b]ecause so

depends upon witness,his observation of the the trial court’s conclusion
that was iscompetent great[a witness] entitled to (quota­deference.” Id.
tion, omitted). not,citation and brackets however,Such deference is

Rather,absolute. isquestion“[t]he not whether we would have ruled as the
did,trial court but whether there is evidence in the record tosufficient

added).ground the finding.” (emphasisId.

The inrecord this case simply fails to the trialsupport court’s finding
of competency.Although the complainant was eventually identifyable to an

lie,incorrect statement as a that answer must be assessed in context with
the complainant’s prior faulty toattempts distinguish the truth from a lie
and her expressions of confusion over the concepts of truth and falsehood.

1014 (Ill.People Sutherland, 1007, 2000)v. 743 N.E.2d App. (notingCt.Cf.
that imperfect“one response questionto a is insufficient to invalidate a
finding of competency in oflight totalitythe of the responses”), appeal

(111.denied, 2001), (2002).755 N.E.2d denied,482 cert. 534 U.S. 1105 We
conclude that complainant’s whole,the testimony, as a fails to demonstrate
that she understood falsehood,the distinction between truth and and
therefore failed to demonstrate that she understood dutythe to tell the
truth.

The defendant also argues that the proveState failed to that the
complainant mentallyis defective and that the defendant knew she is
mentally defective. ‘We argumentaddress this ifbecause the evidence was

conviction,insufficient to support the the Double Jeopardy Clauses of both
the New Hampshire and United States Constitutions would apreclude new

Fuller, (2001).trial.” 210, 213State v. 147N.H. In determining whether the
sufficient, however,evidence was evidence,we consider all includingthe the

testimony of the complainant that previouslywe concluded was erroneously
admitted; thus, we adopt for of ourpurposes state constitutional analysis
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Doublethe Federalstandard underCourt’sSupremethe United States
(1988)33, (holdingNelson, 34488 U.S.Lockhart v.SeeJeopardy Clause.

trialby theand admittedbyoffered the Statethe evidencethat “where
—— tosufficientwould have beenor noterroneouslycourt whether

not precludedoesverdict, JeopardyDouble Clausetheguiltyasustain
retrial”).

evidence, theof thesufficiencyto thechallengeon hisprevail“To
fact, all of theviewingrational trier ofmust that noprovedefendant

toin the most favorablelightfrom itall reasonable inferencesevidence and
v.a reasonable doubt.” StateState, beyondfound guiltcould havethe

omitted).(2005) in v.331, We held State(quotation350Littlefield, 152N.H.
(1996):493,Frost, 497141 N.H.

meaningthe ofdefective” within“mentallyiscomplainant[A]
(1)1(h)632-A:2, suffers from a “mentalonly if he or sheRSA

(2) at anfreely arrivingofincapableand isdisease or defect”
in sexual conduct.engagewhether or not tochoiceindependent

to in acapacity appraisea person’saddressesprongThe second
of his orconsequencesnature andway physicalthemeaningful

cause orconduct, potential pregnancyits toincludingher sexual
— capacitycapacityis on the individual’semphasisThedisease.

and to make a decisionconsequencesphysicalto learn about
tothe choosesprocess personwhatever evaluativebased on

own.person’sis thelegitimatelyas as the decisionemploy, long

(1994), inCall, 102to v. 139 N.H.likens this case StateThe defendant
a reasonablebeyondto provefound the evidence insufficientwhich we

(1)that, inHe asserts as Call:mentallyvictim defective.doubt that the was
mentallythat the istestimony complainantor medicalexpertthere was no

(2)statute; the complainant’sof the andmeaningdefective within the
advances, him toby tellingthat she resisted“testimony [the defendant’s]
. . . the State’sundercut[s]out to her mothercallingleave her alone and

‘mentallythe defective’element.”regardclaim with to

“totestimonylack of or medicalexpertwe took note of theWhile
104,Call, havein id. at weor the victim’s mental condition”explaindescribe

Rather,this the absence of suchtestimony on issue.required expertnever
that this stateground “[o]nin one for the conclusionjustevidence Call was

alone, incapablevictim ofindicates that the wasnothingof the record
Here, from theId. there was evidenceconsenting to the act.”legally

disabilities, and that shethat been born withmother she hadcomplainant’s
complainant’sas to theBoth mother and nurse testifiedcannot read. the

dressing maintainingsuch as anddailywith activitiesneed for assistance
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hygiene. testifythe mother was not allowed to as to theAlthough
complainant’s diagnosis,medical the evidence demonstrated that her

physical:disabilities were mental as well as her attendance at the Moore
Center, an fororganization providing people acquiredservices with brain

disabilities,disorders and developmental testimonyas well as her own
which, above,as we concluded failed to acompetencyestablish her as
witness, all a that the asupport finding complainant suffers from mental

Call,or in whichdisorder defect. the evidence as to the nature of the
victim’s disabilities and limitations was less isapparently specific, factually
distinguishable. (notingSee id. that witnesses testified that victim was
“handicapped,” mentally“looked retarded” and that there was “something

her).mentally wrong” with
factually distinguishableCall is also on the issue of resistance to the

assault. The inevidence Call indicated that the victim told the todefendant
himstop eventually stop,and forced to ademonstrating clear lack of

and, inference,byconsent negative possession of the tocapacity consent.
Here,Id. at 103-04. the complainantwhile testified that she told the

defendant “to leave mother,me alone” and tried to call out for her her
testimony indicates confusion about the sexual act taking place. She

was,testified that her you like,reaction “what are ... I’mdoing? whyAnd
you tryingare to make touch it? Why youme are that?”doing On this

record, say fact,we cannot that “no rational trier of all ofviewing the
allevidence and reasonable inferences from it in lightthe most tofavorable

State,”the Littlefield, omitted),152N.H. at 350 (quotation could have found
that the complainant did not have the to“capacity appraise in a meaningful
way the physical consequences Frost,nature and of... sexual conduct.” 141
N.H. at 497. Accordingly, we conclude that the evidence was sufficient to
show that complainant mentallythe was defective within the meaning of the
statute.

The defendant next contends that even if provedthe State the
element,“mentally defective” it to provefailed that the defendant knew

that the complainant mentallyis defective. aGenerally, defendant’s cul­
pable evidence,mental state is proven through circumstantial State v.

514, (2003),DiNapoli, and,149 N.H. 516 the solely“[w]hen evidence is
circumstantial, it must allexclude rational conclusions except guilt.”
Littlefield, Nevertheless, standard,152 N.H. at 350. in employing this “we
still consider the in lightevidence the most favorable to the State and

context,evidentiaryexamine each item in innot isolation.” Id. (quotation
omitted).

The evidence indicated that the defendant had complain­dated the
years,ant’s mother for nine that livinghe was with them at the oftime the
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Thus, we cannotto bed.complainantthehelp putand that he wouldassault
knewthat the defendanttrier of fact could findthat no rationalconclude

defendantlimitations. Theand physicalmentalcomplainant’sabout the
she wasnot he knewprovethat the State “didcontendsnevertheless

conduct.” Wein sexualengageor not tochoosingof whetherincapable
about herout, testifiedcomplainantthepointsAs the Statedisagree.

that the defendant’sarguesassault. The Stateat the time of theconfusion
firsthandtime and hisat the pertinentof her confusion“observations

in most favorable tolighttaken theimpairment,her level ofawareness of
State, complainant]that he knew thatonly [theto one conclusion:the lead

conclude thatof the statute.” Wementally meaningdefective within thewas
sufficient.pointthe evidence on this was

Reversed and remanded.

Duggan Conboy, JJ.,C.J., Dalianis, concurred.Broderick, andand
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