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(N. Delker,A. seniorDelaney, attorney generalMichael William
a., brief, forattorney orally),& on the and Delker thegeneral,assistant Mr.

State.

defender, a., brief,Rothstein, & on thedeputy appellateM. chiefDavid
orally,and Mr. for the defendant.Rothstein

Addison,CONBOY, defendant, by a ofjuryJ. The Michael was convicted
threateningto commit criminal and reckless conduct. See RSAconspiracy

(2007).(2007); (2007); (2007);RSA RSA 626:8 RSÁ 631:3 He629:3 631:4
(1) J.)(McGuire, by informingtheappeals, arguing that: Trial Court erred

murder ajury separately chargedthat he had been with the ofthe venire
(2)officer; andprospective grand petitand the method used to selectpolice

(2010)with of RSA 500-A:6 that thejurors comply requirementdid not the
affirm.juror processselection be “random.” We

I. Facts

criminalThe of to commit threaten-conspiracydefendant was convicted
in an incidentand out of his involvement whereing arisingreckless conduct

on Drive in Manchester.apartment building Royat angunshots were fired
lessshooting Roydo that the at Drive occurredparties disputeThe not

Police Officerthe murder of Manchestertwenty-fourthan hours before



302

for the laterBriggs,Michael which defendant was indicted and convicted.
(2009).Addison, ingunSee State v. 159 N.H. 87 The the Royused Drive

shooting allegedlywas the same used to killweapon Briggs.Officer
Widespread coveragemedia thelinked defendant to the murder of Officer
Briggs. insubsequentlyThe State used the defendant’s convictions this

as aggravating requestcase factors to the to seek deathsupport State’s the
inpenalty Briggsthe case.

II. VandeBogart Instruction

The defendant proposedsubmitted voir dire toquestions related the
pre-trial publicityextensive about the capital charge.murder The trial

found, however,court that proposed questionsthe defendant’s “could
speculation among jurorscreate confusion and potential and hinder the

attempt jurors.”to select fair and impartial The court thatnoted the
proposed questions a connection“imply Briggs’sbetween Officer death and
the defendant without it. This notstating would serve the defendant’s
apparent jurynot to inform thepurpose about the case.”capital murder
The court determined that it would first toread the venire the following
instruction, givenbased on an in v.VandeBogart,instruction State 136N.H.

(1992) (the instruction):VandeBogart107

I youwill yoube candid with and inform that the defendant in this
case, Addison,Michael has been indicted for the ofshooting death
Manchester Police Officer Michael inBriggs 2006. ThatOctober
case nothas been tried and the inguiltdefendant’s or innocence

However,that case has not been determined. the defendant is
presumed of chargeinnocent that unless and until the state
proves beyondthat charge a reasonable doubt.

totallyThat case is unrelated to present chargesthe hasand
nothing to do thewith defendant’s orguilt innocence on these

Icharges. The reason themention Officer itBriggs case is that
has garnered much in local inpublicity newspapers localand radio

—and television Ibroadcasts. understand that it was there awas
story morningon Channel 9 this about the case.

I youassume most of have read or somethingheard or seen
about that case or the charges presently before the Court. The

read,fact you maythat have heard or somethingseen about the
present charges shootingor the death of BriggsOfficer notdoes
in and of itself disqualify you jurorsfrom asserving thisi[n] case.

impartialTo be a fair jurorand not mean youdoes that must
come into the trial with no impressioninformation or about the
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juror, ita and isimpartialor case. To be fairdefendant the
orbiasesyou lay your preconceptions,if can asidesufficient
inpresentedthe evidenceand a verdict based onopinions render

this this trial.duringcourt

youthat beyou imperativeI with and it ishave been candid
anycannotyou you putIf feel that asidecandid with me.

this case or thisopinion, you mayor bias have aboutimpression,
defendant, you must tell me that.

all of theaskingvoir almostcompleted process,The court then the dire
individually, andjurorof eachproposed questions prospectivedefendant’s

jury.aempanelled
VandeBogartthe instructionarguesthe thatappeal,On defendant

trial, aa fair a trial before fair andrights process,his to due andviolated
and Constitutions. See N.H. CONST.jury under the State Federalimpartial

V,I, 15, 17, 35; VI, XIV. He also contendsarts. U.S. CONST. amends.pt.
facts in thatVandeBogart improperthe instruction was because thethat

from in thedistinguishableare those this case. We first addresscase
Constitution,under federal courtarguments citingthe Statedefendant’s

(1983).Ball, 226,only. v. 124 N.H. 231-33guidancefor See Stateopinions

of asystem justice“It is a fundamental of our thatprecept
v.by impartial jury.”has the to be tried a fair and Staterightdefendant

omitted).(2006)208, jurora is(quotation Generally,N.H. 218Goupil, 154
(1999).363, 365Rideout,v. 143N.H. Whenimpartial.to be Statepresumed

however, has a tojuror’s questioned, dutyis the trial courtimpartialitya
juror anyis Id. it thatappears“[I]fdetermine whether the indifferent.

indifferent, shall set on that trial.” State v.juror juror]is not be aside[the
(1994) omitted).Weir, in671, 673 manner which(quotation “[T]he138N.H.

whollydire is is within the sound discretion of the trialvoir conducted
omitted).(2009)Wamala, 583,v. 158 It is(quotationcourt.” State N.H. 594

a is from ajuror prejudicesettled that free isprospectivewell whether
in voirbyto made the first the trial court on dire.determination be instance

102, cert. (1980).Gullick, denied,99,v. 120 N.H. 449 U.S. 879 “[T]heState
theduringof asked dire is a matter within soundquestionschoice to be voir

VandeBogart, 136 at 110.This court willof the trial court.” N.H.discretion
an ofrulingnot the trial court’s absent unsustainable exercisedisturb

theagainst weighta that the trial decision wasfinding judge’sdiscretion or
(2001)Lambert, 295,Id.; 296the State v. 147 N.H.of evidence. cf.

standard).the exercise of discretion(explaining unsustainable
VandeBogartthe instructionThe that the use ofdefendant claims

itimpartial jury provided highlyrightviolated his to a fair trial and because
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prejudicial jurorsinformation to who not thatprospective did know the
murder,chargeddefendant was in the some ofBriggs ultimatelywhom sat

jury subject heightenedon the in this case. He that this case is toasserts a
(1)processof instandard due for two reasons: a conviction this case would

as anqualify factor the death inaggravating supporting penalty Briggsthe
murder; (2)and the Hampshire greater protec-New Constitution affords
tion to anright juryof the than Federalimpartial the Constitution.

thatAssuming, deciding, heightenedwithout a level of due process
case,toapplies this we hold that the trial court’s use of the VandeBogart

instruction satisfied due It is wellprocess. impartialestablished that an
jury need totallynot be of the ofignorant facts the case:

requires[T]he State Constitution that an trialaccused receive a
aby impartial jury.fair and It does require jurornot that a be

totally ignorant of the facts and issues In daysinvolved. these of
swift, widespread communication,and ofdiverse methods an
important case can toexpectedbe arouse the of publicinterest the

vicinityin the ofscarcely anyand those qualifiedbest to serve as
jurors will not impressionhave formed some or opinion as to the
merits of the case. To thathold the mere anyexistence of
preconceived notion as to guilt accused,the or of aninnocence

more,without is sufficient to rebut the ofpresumption prospec-a
juror’stive impartiality would be to an impossibleestablish

standard. It is if juror laysufficient the can his impressionaside
opinionor and render a verdict based on the presentedevidence

in court.

Addison, 493, (2010)v.State 160 (quotations, brackets,N.H. 499 and
omitted).citations

VandeBogart,In this court that given difficultyheld the selectingof
jurors otherwise,impartial the trial court was within its discretion in

informing the venire that the defendant also faced a first-degree murder
charge. VandeBogart, 136 N.H. at 110-11. The VandeBogart defendant

assault,appealed his convictionfor simple thatarguing the trial court erred
in ainforming the venire of pending againstmurder indictment him. Id. at
108.The murder case was to theunrelated assault andcharge had received
a great deal coverageof media in newspapers and on Intelevision. Id.
concluding that the trial court notdid err in theadvising venire of the
pending charge,murder explainedwe that the trial court had:

[highlighted for the mostjury problemthe difficult confronting
them in terms of their ability impartial.to remain The court was
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theimmediately legal principlesjuryto to theexplainthen able
in order ensure thatapplyto and tohave understandthey would

referring todirectlyBya fair trial.was affordedthe defendant
ofpanelinformed theemphaticallythe courtpretrial publicity,

an toopportunitythemgaveto be andduty impartialtheir
in regard.or thisany reservations doubtsexpress

use of thereasoning justifies the111. that the sameat concludeId. We
hold that the defendant’sin this case andto the venireinstruction

not violated.rights wereconstitutional
in two otheruse of a instructionupheld VandeBogarttherecentlyWe

crimes commit­in which he convicted ofthe defendant wasinvolvingcases
(1) ina storeof 7-Eleven conveniencehold-upin October 2006: theted

(2)497-500;(the case), Addison, and the160 N.H. at“7-Eleven”Hudson
(the “El Mexicano”in Manchesterrobbery of the El Mexicano restaurant

(2010). case, wecase), Addison, In the 7-ElevenState v. 160 N.H. 792
(1) decision isVandeBogartthe that: therejected defendant’s contentions

alreadyhas been exposedit that the entire venirepresumesflawed because
(2)case; thethe instruction taintedpublicizedinformation about theto

(3)case; and thejurors Briggsabout thenothingwho knew little or
weight juror’sa on a assurance thatplaces greatdecision tooVandeBogart

usin case do not lead to reachpresentor she fair. The facts thehe can be
points.conclusion on thesea different

Here, trialVandeBogartthat thethe defendant further contends
voir hehave the to consider the method of direopportunitycourt did not

— questionnaire questioningin case a and individualizedproposed this
thejuror publicityto the to the aboutgauge exposure of eachdesigned

distinction, however, contrarydoes warrant a conclu­defendant. This not
ofcomparisonin not involve aAlthough ruling VandeBogartsion. our did

disposal,at trial the method of voir direstrategiesvoir dire the court’s
Wamala, 158 atof the trial court. N.H.remains within the sound discretion

594.
distinguishablethis is fromarguesThe defendant further that case

Briggs murdersurroundingthe theVandeBogart because circumstances
Roy Both crimesclosely shooting.with the Driveare so intertwined

twenty-four hours both wereapart,in less thanoccurred Manchester
allegedlyand both involvedthe sameinvestigated by police,the Manchester

Thus, factual between thethe defense asserts that “the nexusweapon.
forRoy charges potential prejudice.”increased themurder and the Drive

initiallyanthe thatveryit is similarities that increased riskBut these
—— the thethe course of trial makejuror might duringlaterignorant

theseBriggs shooting.and the Underthe defendantconnection between
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circumstances,compellingmore the court instructedproperlyeven the
greaterFederal thevenire. Because the Constitution offers defendant no

error,regardthan the to his claims ofprotection State Constitution with we
Addison,reach the same result under the Federal Constitution. 160 N.H.

at 500.

chapterIII. RSA 500-A

in grandWe next consider whether the manner which the prospective
(2010).petit jurorsand were selected chapterviolated RSA 500-A The

parties dispute preservedwhether this issue at trial. Assuming,was
deciding, preserved,without that the statutoryissue was we find no

violation.
law,The of a isinterpretation questionstatute a of which we review de

Dubois, 448, (2005).novo. See 152Kenison v. N.H. 451 We are the final
legislaturearbiter of the intent of the as expressed in the ofwords the

statute a Id.considered as whole. We first examine the oflanguage the
statute, and, possible,where we ascribe plain ordinaryand to themeanings

face,words used. Id. the languageWhen of the statute is onclear its its
not tomeaning subject Dalton,is modification. Dalton Hydro v. Town of

(2005).75,153 N.H. 78 We legislaturewill neither consider mightwhat the
have said add itnor words that did not see fit to include. Id. aWhen
statute’s islanguage plain unambiguous,and we need not look itbeyond for
further legislative Appeal Ctr.,indication of intent. Parkland Med. 158of

(2008).67, however,N.H. 72 will legislative history,We review aidto our
analysis statutoryif the language ambiguous subjectis or to more than one

O., (2008).interpretation. 781,reasonable reIn Alexis 157 N.H. 785

The defendant bears the burden of aestablishing prima case offacie
noncompliance jurysubstantial thewith selection statutes. See State v.

14, 33 denied, (2004).Ayer, (2003),150N.H. cert. 541 942U.S. In analyzing
claim,such a we first consider whether the actions incomplained of fact

constituted of the jury proceduresviolations selection bymandated statute.
occurred,Id. If we find that violations have we then any“consider whether

violations, whole,taken as a in noncomplianceresulted substantial with the
“Statutorystatute.” Id. noncompliance generally rises to a substantial level

—prejudiceand to the defendant occurs when the of thepurposes statute
—jurorsrandom of aselection from fair of communitycross section the are

contravened.” Id.
statutory defendant,To the allegedaddress violations theby we first

describe the undisputed general procedure followed in this case. The
(AOC)Administrative Officeof the annually preparesCourts a jurymaster

of prospective grand jurors judiciallist and for eachpetit county or district.
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the rolls500-A:l, from votercompiled”The are “blended and2. listsRSA
drivers’Hampshirea Newof the individuals who holdand from the records

Hampshire Department ofcard from the Newlicense or identification
list).(DOS RSA 500-A:l.Safety source

Northern District ofCourt for theSuperiorThe clerk of the
place,trial tookin which the defendant’sHillsborough County, the district

AOC; 3,5007,000 the namesjurorslist frompotentiala master ofrequests
3,500 DOS source list.lists and from thegeneratedare from the voter

lists, ofcompilationon the themaynames bothappearBecause some
case,In this the State’sduplicatelist some names.maymaster include

challengea that efforts to eliminatehearingtestified at venireexpert
“conservative,” at the sameare in two namespart becauseduplicates

— example,for a fatherpeopledifferentrepresentaddress could still two
However, the the samethat chance ofparties’ experts agreedand son. both

of on thelists small the number nameson both is becauseperson appearing
inpoola small of the total the Northernjurymaster list constitutes fraction

(117,000 160,000registered voters andHillsborough CountyDistrict of
cards).identificationholders of drivers’ licenses and

3,500 generatedThe in the list of voter names wasmanner which
jurors andgrandin time the selection of the thechanged the between

in the voterjurors Previously,of the this case. AOC obtainedpetitselection
judicial Themunicipalitylists from each individual within the district. AOC

inrandomly names from each list tomunicipality’s proportionthen selected
themunicipality’sthe total within the district. After defendantpopulation

indicted, of on of maintain-Secretary responsibilitywas the State took the
In theresponse requesta of all voters in the state. to AOC’s foring list

3,500 names, randomlySecretarythe of selected voters from eachState
of registeredin to that numbermunicipality proportion municipality’s

voters, not total population.
500-A:6,1, inprovides, pertinent part,RSA that:

court,to clerk atbyWhen ordered do so the the shall draw
jury identifyingmaster list the names orrandom from the

byjurorsas as the court ordermany prospectivenumbers of
jurorsofidentifying prospectiveThe names or numbersrequires.

by by computeror on amay drawingbe chosen either random
random basis.

alphabetized,the names and a start numberThe record indicates that are
needed,Then, jurorson ofgenerated dependingis at random. the number

number,chosen, everyis “n.” at a start “nth”Beginningan interval number
selected.voter is
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potentialThe defendant asserts that the statute was violated because
jurors Lookingwere not at random. toselected WEBSTER’STHIRD New

Dictionary 1993),(unabridgedInternational 1880 the defendanted.
(a)two meanings aim,notes for the word “random”: “without definite

direction, rule, view”; (b)method: no inspecificgoalor with or andpurpose
“having occurringthe of as other ofprobability everysame member the

definition,tourgesset.” The defendant us the secondadopt which would
potential juror “equalthat each ofrequire beinghave odds” selected. He

argues that trial court the equalthe and AOC failed to adhere to the odds
(a)by committing “systematicstandard failingthree errors”: to eliminate

process lists,the of theduplicates during voter andblending DOS source
(b)any names;thus increasing duplicatethe selection chances of employing

(c)“every names;the nth” interval of selectingmethod and creating the
jurorgrand method,list bysource under the former choosing voters in

toproportion municipalities’their total ratherpopulations than their voter
populations. allegesHe that the last lederror to the overrepresentation on

Manchester,the master list of from the communityvoters bymost affected
murder,Briggsthe because Manchester has a ofpercentagelower voting

residents than other towns in the district.
State’s acknowledgedThe atexpert challenge hearingthe venire that the

of duplicatesremoval is not “exact” “everyand that the nth” method does
because,not meet the equal odds standard of itrandomness since uses

intervals, every inperson groupthe not equaldoes have an chance of being
however,selected next. State argues,The that oddsequal randomness is

requirednot by the statute.
assume, deciding,We without that proffered byboth definitions the

defendant are reasonable ofinterpretations the word “random” as used in
500-A:6,RSA I. weAccordingly, legislativeconsult aidhistory to our

analysis. O.,See In 157re Alexis N.H. at 785.
juror systemThe current selection the legislativeis result of changes

1981,made in 1981. to jurorsPrior the selection of in New Hampshire was
entirely selectmen,within the discretion of the who could choose “such men

they 1977).and women ... judge eligibleas to serve.” RSA 500-A:2(Supp.
Elbert,system 43, (1981),We criticized this in v. 121State 46N.H. noting

that unfettered the by“[t]he discretion allowed selectmen [the statute]
literate, voters,not require jurorsdoes that of age,be or even citizens of

Testimonythe inState.” that case revealed that selectmen were using
procedures Elbert,various non-random to prospective jurors.choose 121

N.H. at 46-47. that ‘system’We concluded “the current can inresult less
goodthan a community.”cross section of the Id. at 47. We then exercised

that,our supervisory authority enacted,to mandate until a new statute was
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voter checklistsin chosen at random fromthe state “bejuryall future lists
Id. at 47-48.the clerks of court.”discretion ofsupervisoryunder the

statute todecision, legislature amended thetheFollowing the Elbert
fromjurorsofamong potentialthe random selectionrequire things,other

Martel, (1997),in 141 N.H. 599jury list. As found State v.the master we
selectedpersonsthe statute is that allunderlyinglegislative policy“[t]he

a of therandom from fair cross sectionbe selected atjuryfor service should
Martel, 141 at 603the court.” N.H.byof the area servedpopulation

(1981)omitted); 1981,527:1; 691also N.H.S. JOUR.see Laws see(quotation
(in testimony thelegislatorof cited beforethe amendment onesupport

theyand“put peoplethat officials their friendsElbert trial court various
a cross section ofjury representthe and that the does notjuryknow on

I,Thus, 500-A:6,of RSAlegislative historytheHampshire people”).New
the to foreclose thelegislaturea conclusion that intendedsupports

statute,the not toallowed selectmen under former“unfettered discretion”
odds randomness.require equal

to a definition ofadoptcourts have also declined statisticalFederal
(JSSA).in and Actinterpreting Juryrandomness the Selection Services

(2006). statute,§ requiresto our the JSSA thatSee U.S.C. 1861 Similar28
at from a fair cross section of“grand petit juriesand selected random[be]

Id.; Martel, 141 tocommunity.” AccordingN.H. at 603. thethe see
JSSA, provideof the the that the bill does forlegislative history extent“[t]o

selection, init insist randomness in the sense whichuponrandom does not
Butts,by v. 514mightthat term be understood statisticians.” United States

(D.1225, 1234-35 1981) omitted); see(quotationF. Fla. United StatesSupp.
(11th 1984)692, jury730 a claim that(rejectingv. F.2d 699 Cir.Gregory,

mayrandom methods used here haveselection was not because the“[w]hile
random,in that not there has been nostatisticallyresulted venires were

jurorsin of or other­showing they discriminatorythat resulted selection
fair ofjury panels consistingfrom of cross-sections thepreventedwise

(1985); Bearden,denied,community”), 469 1208 United States v.cert. U.S.
(5th590, 1981), denied, (1982);659 F.2d 602-03 Cir. cert. 456 U.S. 936

(8th384, 387 1978), denied,States,v. 587 F.2d Cir. cert.McClendon United
(1979).440 983U.S.

assertion,to is notContrary approachthe defendant’s this inconsistent
(1stStates, 1First in In re United 426 F.3d Cir.with the Circuit’s decision

2005). theargues recognized “equalThe defendant that In re United States
however,case, jury planIn that it was the selectionodds” definition.

required “that the math-adopted by the District of Massachusetts that
single picked substantially equal,”of name notany being [be]ematical odds

States,In F.3d at 6.the re United 426JSSA.
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here,In urging chapterus to hold that a violation of RSA 500-Aoccurred
the to hepoints arguesdefendant two cases show that courts have“[o]ther

objectionssustained a defendant’s when there awas failure to follow a
Russo,statutorily process.” 1161,mandated random In State v. A.2d516

(N.J. 1986),1165 Ct. Law Div. the CourtSuper. Superior Jerseyof New
found that the jury procedure complyselection did not with the jury
selection statute thequashed first-degreeand defendant’s indictment for
murder. The in thatprocess Hampshire’s system,case was similar to New
in that it the mergedinvolved use of a source list drawn from voterboth

arolls and licensed drivers The court found in process.list. two flaws the
Russo, First,516A.2d at 1163. in areasresidingindividuals with certain zip
codes that were not withincompletely county jurisdictioncontained the of

drivers,had been from ofexcluded the list licensed notbut the voter list. Id.
Thus,at quarter county’s1164. a of the population appeared on the voter

list, Second,notbut the drivers list. Id. efforts to duplicates onlyeliminate
extended to exact atduplicate names. Id. 1165. Because the failure to

duplicate compoundedeliminate names the effect of exclusion of individuals
list,from zipcertain code areas from the drivers the court concluded that

these defects “a negative impacthad the juryon randomness of the
process.” however,In finding,selection Id. so the court did rulenot that

required.statistical randomness was
(Ind.State,The defendant also to v.points Azania 778 N.E.2d 1253

2002), in which the Indiana Supreme Court held that the jurystate’s
selection statute had been violated and overturned the defendant’s death

Asentence. computer program jurorswas used to identify prospective in
countythe where the defendant’s case was heard on a organizedbased list

Azania,alphabetically by township. 778 atN.E.2d 1257.Once a satisfactory
of potential jurors identified,number was the program thestopped
process.selection Id. This inresulted the exclusion of 87% of the residents

of the last ontownship the list. Id. As townshipthat included three fourths
county’sof the jury-eligible population,African-American the court held

that programmingthe flaw “materially reduced the probability that African
Americans would Thus,serve” on the defendant’s atjury. Id. 1260. the
Azania decision was based on the material exclusion of one ofsegment the

not apopulation, failure of statistical To contrary,randomness. Id. the the
notedcourt that random’’completely jurorsselection of is requirednot as

long systemas the used impartialis and not Id.arbitrary." at 1257.

Therefore, in theconstruing requirement under RSA 500-Achapter
“random,”that prospective jurors be drawn at adoptwe decline to an

“equal odds” definition of Accordingly,the term. we hold that the method of
selecting potential grand jurorsand for thispetit case did not violate the
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violation,statutorynofindBecause westatutory requirement.randomness
analysis,of the whichnecessary partthat undertake the secondis not weit
noncompliancein substantialany violations resultedconsiders whether

N.H.Ayer,the 150 at 33.with statute.

Affirmed.

HlCKS, JJ.,C.J., concurred.DALIANIS, andand DUGGAN
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