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jurythat the discussionAssuming byadditional of nullification the
error, synonymoustrial is not “Plainplain.court constituted such error is

or, Olano, 725,equivalently,with clear obvious.” United v.States 507 U.S.
(1993) omitted).(quotations734 our law has clearWhile case made it that

nullification,correctly regarding jury yetWentworth states the law we have
to on whether particular expand uponrule instructions that Wentworth
may improperbe as a matter of ‘When is not atlaw. the law clear the time

byof trial and remains unsettled at the time of aappeal, decision the trial
(2008).Panarello,court error.” v.plain 204,cannot be State 157 N.H. 209

Accordingly, we affirm.

The thesuggests lengthydefendant that trial court’s instructions to
venire, accurate,the if jury’s ability nullify.even “chilled” the to Because

risk,that expand upon arguablyinstructions Wentworth acreate such we
caution trial tojudges explanationlimit further of nullification to such

mayinstruction as be undernecessary the State v.circumstances.
Hokanson, 719, (1996)140 722 (rulingN.H. that the agivedecision to more
specific instruction on liesnullification within the sound ofdiscretion the

court); Preston, (1982)153,trial State v. 122 N.H. 160 no in(finding error
the trial court’s juryinstruction that the was entitled uponto act its

case”).“conscientious about what a fair infeeling is result the

Affirmed.
DALIANIS, C.J., Hicks, JJ.,and DUGGAN and concurred.
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(Diana Fenton,Delaney, attorney generalA. E. assistantMichael
onattorney general, the and for theorally),brief State.

Rothstein, defender, Concord,deputyDavid M. chief of onappellate the
orally,brief and for the defendant.

CONBOY, defendant, Pandelena,DavidJ. The J. the ofappeals revocation
J.)(Nicolosi,byhis driver’s license the CourtSuperior upon findinga that
2009).probation. 263:56-b,he See (Supp.violated RSA IV We affirm.

2009,FebruaryIn the defendant was convicted of the sale of a controlled
(2004),indrug violation of RSA 318-B:2 and he apleaded guilty chargeto

conspiracyof to commit the sale of a indrugcontrolled violation of RSA
(2007).629:3 The trial court him inyearssentenced to one to five state

with maximumprison, prisonthe time forsuspended years,five and
him ofpretrialawarded confinement credit 465 Thedays. defendant was

years probation fine,also sentenced to five of and a which was$1000
years.suspended periodfor a of five probation requiredThe rules of his

urinalysisthat he submit to random for drug testing, and that of goodhe be
behavior, refrainingto include from inresultingconduct his arrest. The
defendant’s mittimus further stated that: orprobation any“Violationof of

maythe terms of this sentence inresult revocation of probation and
ofimposition any legalsentence within the limits for the underlying

offense.”
2009,In June the defendant was ininvolved a motor vehicle accident that

inresulted his arrest for driving under the influence of indrugs violation of
2009). 2009,RSA 265-A:2 In(Supp. July probationa officer filed a notice of

violation with the court torelative the defendant’s arrest. A supplemental
of uponnotice violation was later filed based a urine fromsample the

positivedefendant that fortested methadone. After an evidentiary hearing
9,2009,on November the trial court concluded that the defendant violated

the terms of his probation by engaging illegalin drug drivinguse and under
violations,the influence drugs. uponof Based these the trial court

sentenced the defendant to and to years prison,two one-half seven in state
committed,stand with pretrial addition,credit days.confinement of 598 In

263:56-b, IV,pursuant to RSA the trial court ordered that the defendant’s
driver’s license forsuspended periodbe a of years uponthree his release

appealfrom Thisprison. ensued.
The sole issue for our isreview whether the trial court when iterred

aimposed 263:56-b,license revocation under RSA IV as of thepart
defendant’s probation violation sentence. As this question was not raised
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of hisrule inupon plain supportthe errorbelow, reliesthe defendant
authority license revocation.no to orderthat the trial court hadargument

raisedrule, may errors noterror we considerplaintheUnder
(2006).263, “A plain266v. 153 N.H.Matey,the trial court. Statebefore

it wasthoughevenmay be consideredrightsthat affects substantialerror
court.” SUP.supremeof trial court or theto the attention thebroughtnot

toits limited“However, sparingly,the rule be used useR. 16-A. shouldCt.
otherwisemiscarriage justiceof wouldcircumstances in which athose

“(1)(2009).475,Russell, plainTo find error:v. 159 N.H. 489result.” State
(3)(2) affecterror; plain;the the error mustmust be an error must bethere

fairness,(4) must affect therights; seriouslyand the errorsubstantial
Id. We have lookedpublic judicial proceedings.”or ofintegrity reputation

plainour error rule. Id. at 489-90.plain analysis applyinginto federal error
authority statutory,a we determinesentencingtrial court’s isBecause

Stateby statutory interpretation.there in Seeengagingwas errorwhether
Almodovar, (2009). is548, 552 “The of a statuteinterpretationN.H.v. 158

Kousounadis, N.H.law, novo.” v. 159of which we review de Statequestiona
(2009). we the final413, statutory“In matters of areinterpretation,423

in the a statutelegislature expressedof the the as words ofintent ofarbiter
(2008).421, 422as a v. 157 “WhenGallagher,considered whole.”State N.H.

face, meaning subjectis toof a statute is clear on its its notlanguagethe
(2006).Crie, 403, 407State v. 154 N.H.modification.”

263:56-b, provides:RSA IV

any years ageof who is of or olderpersonThe driver’s license 18
incident,date is of the offense ofon the of the and who convicted

indrugsor with intent to sell controlled as definedpossessionsale
revoked, court,may at the discretion of the forRSA 318-B:1... be

time, for life. court ofany period includingof The relevant
have to determine when thejurisdiction shall the discretion

begin.revocation shall

for athe was under 318-B:2 the sale ofBecause defendant convicted RSA
statutorycourt had the to revokedrug, clearly authoritycontrolled the trial

thepart drugthe defendant’s license as of his sentence for conviction.
Moreover, if had of thepartthe trial court included the license revocation as

sentence,original imposed suspendedand later thatsuspendeddefendant’s
violation,due to this would not haveprobationthe defendant’ssentence

(2009) anyof(“Upon suspendederror. See 651:21 revocationbeen RSA
such in fullmaythe court order that the defendant serve sentencesentence

best....”). Nevertheless,ispartsin such and at such times as deemedor
theas of defendant’simposed partlicense revocation was notbecause
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sentence, rather,original partbut was as hissuspended imposed of
violation,probationsentence a inquiryfor our does not end here.

Hancock, (2007),In v. 156State N.H. 301 we considered whether
statutory authoritythe trial had the to acourt sentence defendant to

probation in theaddition to maximum allowable fine and maximum
allowable of Inperiod concludingincarceration. that the trial court notmay
sentence statutorya defendant to if it also bothprobation imposes
máximums, 651:2, (2007),looked to the VIIlanguagewe of RSA which
provides: a probation revoked,“When or conditional isdischarge the

maydefendant be if a infined ... fine was not theimposed addition to
probation or conditional discharge. Otherwise the defendant shall be

imprisonment....”sentenced to theBecause trial court had theimposed
incarceration,maximum fine and periodmaximum of there would have

statutory Thus,been no tomechanism enforce probation. we interpreted
651:2,RSA to that probation punishedVII mandate violations be “exclu­

fine,sively imposing 651:2, IV,athrough under RSA or imprisonment
651:2, added);under RSA II.” Id. at 303 (emphasis 651:2,see also RSA VII.

Despite this holding, arguesthe State that Hancock notis oncontrolling
the issue of whether penalty, revocation,a civil such as a license is a
permissible apenalty probationfor violation. Specifically,the State argues
that, in conjunction 263:56-b,when read with RSA (authorizingIV license

(2007)revocation offenses), 651:1,for certain drug RSA II anprovides
exception express statutoryto the limitation on probation violation sen-

651:2,tences incontained RSA disagree.VTI.We

651:1,RSA II states:

chapter depriveThis does not any authoritythe court of conferred
by law to decree a forfeiture of property, suspend or cancel a
license, office,remove a fromperson anyor impose other civil

Anypenalty. orderappropriate exercising that authority may be
part judgmentincluded as of the of conviction.

In (1981),State v. Buckingham, 121 N.H. 339 we considered whether the
trial court statutorilywas authorized to arevoke defendant’s license partas
of a forsentence negligent homicide. In concluding that the trial court
lacked authority instance,such in firstthe we noted that:

The arguesState that judges authoritytrial have the to suspend
by 651:1, II,licenses virtue of RSA provideswhich that the

chapter does not deprive any authoritycourts of lawful to cancel
or asuspend provision, however,license. This grants no authority
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licenses; chaptertheonlyit thatprovidesor revokesuspendto
from otherauthority derivedabridge existingsuch lawfuldoes not

sources.

262-A:62, I (Supp.of former RSA(holding languagethat theId. at 343
the1979) jury finding thatonly auponlicense revocationpermitted

underbeinga of the defendantconsequenceoccurred asnegligent homicide
drug). Although here wea controlledintoxicating liquorof orthe influence

violations,authority probationforsentencingtrial court’sconsider the
conviction,criminalunderlyingfor ansentencing authoritythan itsrather

651:1, applicable.II is nonethelessanalysis of RSABuckinghamthe
651:1, II,authority, apart from RSAstatutorythere must beAccordingly,
violatingforto a defendant’s licensethe trial court revokepermitswhich

time, statutory authority exists.no suchpresentAt theprobation.his

263:56-b, authoritythe toafford the trial courtRSA IV doesWhile
the of a controlledconviction for saleupona license a defendant’srevoke

trial to aimposethe courtwithin the statute authorizesdrug, nothing
Moreover, as previouslyfor probation.license revocation a violation of

651:2, mayof benoted, probationthat violationsprovidesRSA VII
imprisonment.a a termimposition of fine or ofonly through thepunished

651:2,303;Hancock, “We will not156 N.H. at see also RSA VII.See
have or add words to the statutelegislature mightwhat the saidconsider

Hancock,to include.” 156 N.H. at 305.that the did not see fitlegislature
ofThus, the license for violationthe trial court’s revocation of defendant’s

probationhis was error.

Russell, 159plain. Seenext consider whether the error wasWe
or, equivalently,“Plain with clear obvious.”synonymousN.H. at 489. is

omitted).(1993)Olano, 725, (quotations507 734States v. U.S.United
thethe not at the time of trial and remains unsettled at‘When law is clear

plainthe court be error.” v.appeal, bytime of a decision trial cannot State
(2008).Panarello, 204, law not expressly157 N.H. 209 Our case has

651:2, theapplicationissue of the of RSA VII withproperreconciled the
the thatsentencing “[violationsused in orders to effectlanguage regularly

may inany of the terms of this sentence result revocationprobationof or
thelegalof the limits forimposition anyand sentence withinprobationof

error in this case was notAccordingly,we hold that theunderlying offense.”
plain.

(2006), awas convicted ofMatey,In 153 N.H. 263 the defendantState v.
The defendant receivedpossession drug.B of a controlledfelonyclass for

on for fourplaced probationof and wasimprisonmenta deferred sentence
result,and, as aprobationThe violated hisId. at 264. defendant lateryears.
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to prisonthe trial court sentenced him for twelve months and forprobation
years appealed,his Id. at 264-65. The defendantuponthree release.

impermissibly probation beyondthat court hisarguing the trial extended
by court theinitially imposed underlying drugthe term the trial for

265.conviction. Id. at
White, (1989),State that under v. 131 N.H.arguedThe State 555 a

“may legally given anydefendant who violates his beprobation sentence
offense,statutory underlyingwithin the limits the notincluding onlyfor a

incarceration,term but an term probation.” Matey,of also additional of 153
N.H. 267. defendant this butat The conceded that would be true for our

(1987),in Ingerson,decision State v. 130N.H. 112 in which we held that the
callingtrial court erred in forward indefinite sentences. 153Matey, N.H. at

Ingerson,The defendant based thatargued, subsequent267-68. on the
in his inprobation illegalincrease effectuated an increase the call forward

period underlyingfor the sentence of Id. atimprisonment. upon268. Based
plaina error weanalysis, concluded that because we had never addressed

defendant,precise bythe issue raised the it was not forplain error the trial
court impose probationto an additional term of as a forsanction the
probation Id. atviolation. 268.

Although prior Hancock,was decided it isMatey to not “obvious” that
in Matey.Hancock fact overruled In onlyHancock the thatsentence could

probation Thus,have been toimposed imprisonment.enforce was a fine or
holdingour in arguablyHancock was limited to its facts.

We now thatclarify languagethe standard included in a
probationdefendant’s mittimus that or anyof of the“[violations terms of

maythis sentence result in revocation probationof and ofimposition any
offense,”within the legalsentence limits for the notunderlying permitdoes

a trial court to sentence a defendant to other than aanything fine or
aimprisonment probationfor violation. A mittimus cannot confer on the

sentencing bytrial court a notpower granted to it the legislature. See
(“AAlmodovar, 158 N.H. at 552 trial sentencing authoritycourt’s is

Further,statutory.”). Perkins,in 713,both White and State v. 121 N.H.
(1981), 651:2,court, VII,715-16 we thatunderscored the trial under RSA is

to enforcing probationlimited only through retaining a of aportion
Hancock, Thus,defendant’s maximum sentence. N.H.See 156 at 304. the

trial statutorilycourt is toempowered probationsanction a violation by
a fineimposing imprisonment up legalor to the limits for underlyingthe

offense, has,if the trial court through language,the mittimus retained a
portion of sentencing powerits as an enforcement Id.mechanism.

Affirmed.
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JJ.,HICKS, concurred.DALIANIS, andC.J., and DUGGAN
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