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objection trial to anduring proceedings preserve appellatecourt issue for
review.”). Accordingly, we todecline address this issue.

Affirmed.

Dalianis, Conboy, JJ.,Hicks and concurred.
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(Nicholas Cort, attorneyA. assistantDelaney, attorney generalMichael
the and forgeneral, orally),on brief the State.

Comelio, London, orally,the and forMichael J. of New on brief the
defendant.

BRODERICK, retired,J., 490:3. Thespecially assignedC. under RSA State
J.)(McSwiney,of the Districtappeals the decision New London Court

defendant, Davis, suppressa motion of the Jacob to blood testgranting
Hospital.the from the New London We reverseby policeresults obtained

and remand.
26, 2008,dispute. SeptemberThe relevant facts are not in On Officer

reportof to aDepartment respondedValerie Peters the Sutton Police
Kearsarge Regional Highintoxicated student at the School.about an

arrived, bytaken ambulance toShortly after she the defendant was New
school,at Peters learned that the defendantHospital.London theWhile

highcalled to theshortlyhad a teacher’s automobile before she wasdriven
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school, drivingand that while he had into tree.backed a She also learned
who with himthat the student was had been so concerned about his

that had to toapparent intoxication he refused allowthe defendant continue
driving.

Room,proceeded HospitalPeters to the New London Emergency where
she interviewed the defendant and him to to testingasked submit alcohol

2010).statute,Implied (Supp.under the Consent 265-A:4 HeRSA refused.
Meanwhile, defendant,as of its of the thepart treatment drew hishospital

itblood and tested to determine his blood alcohol concentration. After
from thebeing hospital, chargedreleased the defendant was unlawfulwith

(DWI).possession drivingof alcohol and while intoxicated
2,2008,October aOn Peters filed forRequest Hospital Blood Records on

police indicatinga Sutton form that investigatingshe was the defendant for
aoperating motor vehicle while under an intoxicating liquorthe influence of

was,drug.or controlled The “pursuantform stated that Peters to New
Hampshire RSA 329:26 . . . therequesting anyrelease of blood and urine

and of forsamples copies any laboratory tests blood alcohol content taken
subjectfrom this while in thethe care of New London Hospital.” The

following day, Chief John of the DepartmentSims Sutton Police submitted
requesta second for the ofrelease blood alcohol onresults a New London
form. The formHospital indicated that Sims was the defen-investigating

dant for the of aoperatingcrime motor vehicle underwhile the influence of
liquoran orintoxicating was,controlled and hedrug, that “[pjursuant to

Hampshire .New RSA 329:26 . . requesting anythe release of blood
takensamples 26,2008],[thefrom on about [Septemberdefendant] or and

copies of the of any laboratoryresults tests that reveal the blood alcohol
drugcontrolled levels content of those Atsamples.”blood no timeand/or

did the aState seek search the ofwarrant for results the test.blood
Thereafter, hospitalthe laboratory reportreleased a the policeto

showing that the defendant had a blood alcohol of percent.level .295 The
police subsequently charged the defendant with aggravated pursuantDWI

2010).265-A:3,to RSA III (Supp.
trial,toPrior the defendant suppress,filed a motion to in which he

argued that ofseizure his medical records without a warrant violated Part
I, Article 19 of the HampshireNew Constitution right privacyand his to
under the federal Health PortabilityInsurance Accountabilityand Act
(HIPAA). 2010)objected,The State arguing that RSA 329:26 (Supp. gave

authority results,the thepolice to obtain the thattest and the defendant
had no ofexpectation privacyreasonable in the hearing,results. After a the

granteddistrict court the to appealmotion Thissuppress. followed.
When a trialreviewing rulingcourt’s on a motion to suppress, acceptwe

the trial findings they bycourt’s unsupportedunless are the record or are
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(2009).792,Robinson, reviewN.H. 795 Wev. 158clearly erroneous. State
Id.novo.legal conclusions dethe trial court’s

that the State’swhen it ruledthat the trial court erredarguesThe State
blood test resultsfor the defendant’sa warrantfailure to obtain search

I, of NewPart Article 19 theunderrightsviolated the defendant’s
to the United Statesthe Fourth AmendmentConstitution andHampshire

the Stateclaim underfirst address the defendant’sConstitution. We
(1983),226, federalConstitution, Ball, 124 and citev. N.H. 231State

only, id. at 232-33.opinions guidancefor

subjectI, provides: “EveryPart Article 19 of our State Constitution
of hisall searches and seizureshath a to secure from unreasonableright be

houses, Evidence that ispossessions.”and all hisperson, papers,his his
I, may subject to exclusion fromin Part Article 19 beobtained violation of

(1995).Canelo, 376,N.H. 386-87in a criminal trial. State v. 139evidence

may rise to agiveTo a searchdetermine whether warrantless
Constitution, expectation privacyan ofapplyviolation of the State we

(2003).46,Goss, A warrantless searchv. 150 N.H. 48-49analysis. State
I, the has exhibited an actualonlyPart Article 19 if defendantimplicates

societyis thatexpectationof and that one(subjective) expectation privacy
Id. 49. an invasion ofrecognizeis to as “reasonable.” at Withoutprepared

noexpectation of there has beenprivacy,the defendant’s reasonable
Robinson,I,Part Article 19. 158rightsviolation of the defendant’s under

N.H. at 796.

aIt the withdrawal of blood fromgovernment’sis well settled that
body a and seizure underperson’s without a warrant or consent is search

Steimel,I, 155Article 19 of the State v.HampshirePart New Constitution.
(2007). however,141, 147 Here, by hospitalN.H. the blood was drawn the

in itsfor As there was no involvement withdrawalpurposes.medical state
I,of not Partdrawing implicateor the the defendant’s blood didtesting,

(2002)453,Nemser, 148 454 (protectionsArticle 19. See State v. N.H.
action).onlyand seizures to stateagainst applyunreasonable searches

for,remains, however, andrequestThe whether the State’squestion
of, a warrant violated Partthe blood test results without searchacquisition

(1997).Summers, 429,I, 432 will19. State v. 142 N.H. WeArticle See
assume, is whether theproper inquirythat theargues,as the defendant

in histhe results of bloodsubjective privacyhad a ofexpectationdefendant
society is totest, preparedis one thatexpectationand whether that

Goss, not150 at 48-49. We need decideas reasonable. N.H.recognize
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the of insubjective expectationwhether defendant had a hisprivacy blood
societytest we that it notalcohol results because conclude is one which

considers reasonable.
jurisdictionsin addressing expecta­Courts other whether a reasonable

tion in test inprivacyof exists blood results the context haveDWI reached
societydifferent conclusions. Several courts have found that notdoes

recognize expectationa of theprivacyreasonable under Fourth
inAmendment “blood alcohol test results obtained and abyrecorded

as itshospital part of consensual treatment of a thosepatient, where results
are requested by law enforcement for law enforcement in thepurposes only

State, 977,investigation of an automobile accident.” Hannoy v. 789 N.E.2d
(Ind. 2003); State, 1118,991 Ct. see also v.App. Tims 711 So. 2d 1122-24

(Ala. Perlos,1997); (Mich.App. 310,Crim. v. 462People 319-21N.W.2d
Guido,1990); 729, (R.I.1997);v.State 698A.2d Hardy,733-34 State v. 963

(Tex.516, 523-27 1997); Jenkins, 109,App.S.W.2d Crim. State v. 259 N.W.2d
(Wis. 1977).113 the government’s acquisitionOthers have held that of

medical underrecords circumstances similar to inthose this case violates
rightsthe provisionsdefendant’s under state constitutional prohibiting

seizures, see, Shaw, 295,unreasonable e.g.,searches and Com. v. 770A.2d
(Pa. 2001),299 guaranteeor state constitutional that aprovisions right to

see, State, (Ga.privacy, e.g., King 492, 2000);v. 535 S.E.2d 494-97 v.State
(Mont.441, 1997).Nelson, 941 P.2d 446-50

the in jurisdictionsWhile decisions of courts other not bindingare
us,upon we find ofpersuasive reasoningthe those cases that uponfocused

the unique circumstances presented government requestswhen the and
ofacquires the results blood tests administered for the ofpurpose diagnosis

injuriesand Tims,treatment of insustained an automobile accident. See
1122-24; 990-92;711 2d at Perlos,So. 789 N.E.2d atHannoy, 462 N.W.2d at

315-21; Hardy, that,963 S.W.2d at 523-27. also agree “althoughWe not
determinative, one source in analyzing the reasonableness of an expectation
is Legislature,” Perlos, 319,to look to the 462 N.W.2d at and that whether

maya beprivilege exists some evidence of societal expectations, Hardy, 963
S.W.2d at 524.

Here, the physician-patient privilege did not exist at common law.
(decided(1989)Elwell, 599, law).State v. 132 N.H. 603 under Itprior “was

1969,in our by statutory 1969, 386,created State enactment in Laws ch.
evidence,and has been into the ofincorporated rules N.H. R. Ev. 503.”Id.

early statute,an ofInterpreting version the we held that a blood sample
taken staffby hospital at the of a inrequest physician the course of

felltreatment within the notphysician-patient privilege and could be used
as in trial negligentevidence the defendant’s for homicide. atId. 606. In
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theexemptto fromthe statute1996, however, the amendedlegislature
1996,267:2.Laws Thein Seeof at issue Elwell.typethe evidenceprivilege

privilegedelineating physician-patienttheof statutecurrent version the
states, part:in relevant

a phy-communications betweenrelations andThe confidential
theof this andchapterundersurgeon provisionssician or licensed

on same basisplacedor are thepatient surgeonsuch physicianof
and,client,attorney exceptandby law betweenprovidedas those

law, or surgeonsuch shallprovided by physiciannoas otherwise
.. Thisprivileged communications..required to suchbe disclose

or urinenot to the release of bloodapplyalsosection shall
or bloodlaboratory drugsresults of tests forsamples and the

diagnosisfor of andperson purposesfrom aalcohol content taken
to thegivingin with the incident riseconnectiontreatment

such waspersonfor a motor vehicle whileinvestigation driving
drugs.of controlledintoxicating liquors orunder the influence

limited theinformation shall be toThe use and disclosure of such
proceedings.official criminal

the now from theexemptsits statuteBy plain language,RSA 329:26.
person beingalcohol test results of aprivilege bloodphysician-patient

orintoxicating liquorinfluence ofdrivingfor under theinvestigated
the were administered for thedrugscontrolled where blood alcohol tests

12, 13Nickerson, 147State v. N.H.diagnosisof and treatment. Seepurpose
(2001).

the underexception physician-patient privilegeout an toBy carving
circumstances, legislatureof the has reflected the societalthis narrow set

drive, expectationa ofthat encounter diminishedpeople they“belief when
Perlos, Impliedat The of the Consent462 N.W.2d 320. existenceprivacy.”

inprovides, pertinentRSA 265-A:4supportslaw further this conclusion.
part:

. to a upon. . drives or drive vehicleAny person attemptswho
to given. shall deemed have consentwaysthe of this state .. be

ofpurpose determiningexaminations for thephysicalto tests and
intoxicating liquorofperson is under the influencewhether such

chemical, absorp-a moleculardrugs, and to infraredor controlled
tion, any anyor of or all ofchromatographor test testsgas

blood, urine, breath, for thefollowing:of orcombination the
ofdrugthe controlled content suchdeterminingofpurpose

for anyif arrested offenseor alcohol concentrationperson’s blood
theof to have been committed whilearising allegedout acts
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drive,driving, attempting physicalwas ... to or in actualperson
of vehicle . the of intoxicatingcontrol a . . while under influence

liquor or or andrugs havingcontrolled while alcohol concentration
the statutoryin excess of limits ....

Indeed, if person requesta the of arefuses law enforcement officer to
blood, breath,aphysical person’ssubmit to tests or to test of urine or the

2010).to suspended.license drive will be See 265-A:14(Supp.RSA

reject 332-1:1,We the defendant’s that Iargument (Supp.RSA
2010) thatsupports the conclusion he had a expectationreasonable of

inprivacy states,his Themedical records. statute in relevant thatpart,
medical ininformation contained the medical in posses­“[a]ll records the

any providersion of health care shall be deemed to be the of theproperty
332-1:1,1.patient.” RSA theWhile statute deems the information contained

in to property patient,medical records be the of the does necessarilyit not
that this is inpropertyfollow which the hasdefendant a reasonable

Indeed,ofexpectation privacy. readingsuch a atwould be odds with RSA
Furthermore,329:26. historythe legislative supplied by the illus­State

332-1:1,1thattrates RSA in responsewas enacted to concerns that some
patients having difficultywere copies records,of theirobtaining medical

patients’and was intended to facilitate access to medical records. Senate
Comm, Hr’gInstitutions,on Services,Pub. Health and Human on

(March 22, 1989).511H.B. The legislative history not anydoes contain
suggestion legislaturethat the intended to create a new right privacy,of
independent of the physician-patient theprivilege. To extent that the
defendant have amay reasonable expectation of inprivacy his medical

(Med.records see Ingenerally, C.T.),Re Search Warrant Records 160of
214, (2010),N.H. 226 we societyconclude that not recognizedoes a

expectationreasonable of inprivacy alcoholblood test results obtained and
by hospitalrecorded a as ofpart its consensual patient,treatment of a

bywhere those results are requested law forenforcement law enforcement
inpurposes connection with an incident rise angiving to forinvestigation

driving while under the influence of intoxicating liquors or drugs.controlled
See RSA 329:26.

We also withdisagree the defendant that the SupremeUnited States
Charleston,FergusonCourt’s decision in v. (2001),532 67U.S. leads to a

Fergusondifferent result. At issue in a policy implemented bywas the
police, hospital,a state and local to obtainofficials evidence that could be

prosecuteused to pregnant positivewomen who tested for drugs. Ferguson
Charleston,v. 532 U.S. at 69-71.Under policy,the the state testedhospital

urine ofsamples maternity patients ofsuspected drug use. Id. at 70-73.The
Supreme consent,Court held that patient’swithout the informed a state
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of a patient’sof to obtain evidencediagnostic testshospital’s performance
an searchwas unreasonablepurposesfor law enforcementcriminal conduct

Id.Fourth Amendment. at 84-86.under the
context, stated that reasonableSupreme “[t]heIn the Courtthis

undergoing diagnosticprivacy enjoyed by typical patientof theexpectation
withwill not be sharedis that the results of those testshospitaltests in a

However,consent.” Id. at 78. thewithout herpersonnelnonmedical
statutory mandatoryof aalso noted that the existenceSupreme Court

of theexpectlead a to that membersreporting requirement “might patient
in the course of treatmentacquiredturn over evidencehospital mightstaff

consented,” 13,78 to addresshad id. at n. and declinedpatientto which the
require-withindependently reportingin complieda case which doctors

statements, at 85 n. 24. Court also stated thatSupreme “[w]hileid. The
citizens, may providea to thedutylike havehospital employees, other

inadvertentlythat inthey acquireof criminal conductpolice with evidence
treatment, to suchtheythe of routine when undertake obtaincourse

incriminatingthe thosepatients specific purposefrom theirevidence offor
obligation patientsto sure that the arethey specialhave a makepatients,

Thus,rightstheir constitutional ...” Id. at 84-85. itfully informed about
of theclear that the found a violation Fourth AmendmentSupremeis Court

for, conjunction -with,was and in law enforcement.testingbecause the done
in taking testingno law the orBecause there was enforcement involvement

case,in Ferguson apply.the this does notsampleof defendant’s blood

for, of,Thus, request acquisitionwe conclude that the State’s and the
underblood test results without a search warrant the circumstances
I,in not 19 of the Newpresented implicatethis case does Part Article

Furthermore, the Constitution is atHampshire Constitution. because State
the to be from asprotective rightleast as of free unreasonable searches the

Constitution, MacElman, 795, (2003),N.H. 801Federal State v. 149 we
as underreach the same conclusion under the Federal Constitution we do

our State Constitution.
that that the trial court erredFinally, we note the defendant concedes

prohibited obtainingthe was from the blood testswhen it found that State
Therefore,provisions express opinionresults under the of HIPAA. we no

on this issue.
grantedthat trial court erred when itAccordingly, we conclude the the

motion to suppress.defendant’s

Reversed and remanded.

DUGGAN, CONBOY, JJ.,DALIANIS, C.J., and concurred.and HICKS


