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Fuller, assis-D. seniorattorney {StephenDelaney, generalA.Michael
orally), the State.the and forattorney general, on brieftant

Denner &Boston, {JeffreyA.LLP, MassachusettsofPellegrino,Denner
Cote, ofLaurence B.brief, orally),D. andBruce Levina. the andon

brief,Massachusetts, for the defendant.Boston, on the

Orde, for manu-defendant, his convictionHICKS, appealsThe DavidJ.
2009). heappeal,On(Supp.See 318-B:2drug.of a controlled RSAfacture

J.) todenying his motions{Barry, byerredthat the CourtSuperiorargues
reverse and remand.Wesuppress.

29,2008, AngeloOfficerJulyfacts. OnfollowingthesupportsThe record
home towent the defendant’sPolice toDepartmentof the HollisCorrado

neighbor-home in a residentialThe defendant’s isdog complaint.aserve
fromdriveway leadingThehood, edge property.trees the of hisliningwith

nothingthirty forty longor feet andapproximatelythe isthe road to home
in theparkedthe Corradoentering driveway.fromrestricted Corrado

house, facesside of the whichand went to the doordrivewaydefendant’s
see thedriveway,and the Corrado coulddriveway. From the side doorthe

home, thirty from theapproximatelyto of the feetdeck attached the side
side door.

door, attemptno In anon the side but one answered.knockedCorrado
home, therewent around to the deck. Whileto find someone at the Corrado

deck, haveto the does a set of stairsis from the side door the deckpathno
deck,of butfrom door. Lilac bushes line one side thethat is visible the side

“a“in the where there waswas able to walk between” lilac bushesCorrado
onto theupan then walked the stairs andopening.”little bit of Corrado

deck, marijuanahe plants.where saw
seeing marijuana supervisor,Corrado contacted hisUpon plants,the

the home and confirmedMello. Mellowent to defendant’sSergeant Richard
had contact themarijuana. police dispatchthe were He thenplantsthat

thehis farm him to to the home. Whennearbydefendant at and ask come
home, policethe told the defendant that thedefendant arrived at Mello

plantshe’d to answer to thedogthere to serve a summons but have“were
to statementsproceeded incriminatingon the The defendant makeporch.”

arrested.and was
arrest, a to search thethe defendant’s Mello obtained warrantAfter

uponthe was basedapplicationhome. The for search warrantdefendant’s
deck, toon the defendant’s statementsmarijuana plantsthe found the

intoMello, gardenthe of a hose that went the defendant’sand existence
warrant, the discoveredUpon executing policethe searchbasement.

incriminating evidence.additional
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sought suppress marijuanaThe defendant to the found on theplants
deck, throughhis statements to Mello and evidence obtained the search
warrant. trial court to suppress.The denied the defendant’s motions The

appealsdefendant trial rulings.now the court’s
First, argumentwe address the defendant’s that trial court inthe erred

denying his motion to all evidence obtained the Thesuppress from deck.
defendant asserts that officer’s onpresencethe warrantless the deck

right privacyviolated his constitutional to because is protectedthe deck
CONST, I, 19; CONST., IV,N.H. art.curtilage, pt.see U.S. amend. and that

no to theexception requirement applies.warrant aarguesThe State that
warrant not requiredwas because the defendant neither exhibited an
actual of inexpectation privacy his deck nor would any expectationsuch be

byrecognized society as reasonable.
“In reviewing the trial court’s order on a motion to wesuppress, accept

its findings theyfactual unless lack insupport clearlythe record or are
conclusions,legal however,erroneous. Our review of the trial court’s is de

(2009).Johnson, 109,v.novo.” State N.H.159 111
this uponWe decide case based our interpretation of the New Hampshire

Constitution, using law only guide analysis.federal as a to our v.See State
Pinkham, (1996).188,141 N.H. 189 Because we reverse under the State
Constitution, Ball,we need not reach the federal issue. State v. 124 N.H.
226, (1983).237

protects“Our State Constitution people, papers,all their their
possessions theirand homes from unreasonable searches and seizures.”

Goss, 46, (2003) omitted).State v. 150 (quotationN.H. 48 We have
recognized that an ofexpectation privacy plays a protectionrole in the

I,Partafforded under Article 19 of Hampshirethe New Constitution. State
Robinson, (2009).v. 792, Goss,158 N.H. 796 In adoptedwe a two-part

analysis for adetermining whether there is expectationreasonable of
“first,privacy: that a person (subjective)have anexhibited actual expecta­

and, second,tion privacyof that the expectation be one that issociety
Goss,prepared recognizeto as reasonable.” 150 (quotationN.H. at 48

omitted). anAbsent invasion of the expectationdefendant’s reasonable of
privacy, I,there has been no violation of the rightsdefendant’s under Part

Robinson,Article 19. 158 N.H. at 796.

Our “particularlyState Constitution fromprotects people unreason­
homes,able police privateentries into their because of the heightened

expectation toprivacy given dwelling.” Goss,of one’s 150 N.H. at 48
omitted).(quotation previously recognizedWe have that certain property

home,asurrounding often described curtilage,as thedeserves same
protection against unreasonable searches and seizures theas home itself.
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(2004).448, since held thatJohnston, 452 We have150 N.H.v.State
inof privacyis a expectationis if there reasonablecurtilage only protected

fact-mindful arecurtilage questionsid. We are thatcurtilage.the See
Thus, the officer’s warrantlessId. we first determine whethersensitive.

ofexpectationhis reasonabledefendant’s deck violatedentry upon the
Id.privacy.

theconclusion that defendantthe trial court’sbegin by addressingWe
Theof in the defendant’sexpectation privacynot an deck.did exhibit

the deck beThere is evidence that couldis lined with trees. noproperty
the is lined lilacfacingThe of the deck road withfrom the road. sideseen

bushes, Although Corradoshielding passersby.further the deck from
deck andstepsside of the he could see thethat from the door hometestified

deck, is no that he could see whetherexistence of the there evidencethe
path leadingon is no from the sideor was the deck. Thereanything anyone

Further, the lilac near the decksteps.of the home to the deck bushesdoor
because,from door the deck asimpede any perceived route the towould

“intestified, hein order to to the deck had to walk between”getCorrado
an opening.”lilac “a little bit ofthe bushes where there was

facts, an expectation privacyUnder these the defendant exhibited of
made to obscure the deck and thein his deck. The defendant efforts

noon from There is evidence that the deckpublicactivities the deck view.
the of the deck and the lilac bushesplacementvisible from road. Thewas

Corrado, public, viewingor of the from theany other memberprevented
furtheron from the The defendant exhibiteddriveway.activities the deck

theprivacy by creating path connectingof in his deck not aexpectationan
inlilac theplacingdoor with the deck and the bushes betweenstepsside

erred,trialAccordingly,door the deck. we conclude that the courtside and
law,matter in that defendant did not exhibit anfindinga of theas

expectation privacy.of

inthe ofexpectation privacyWe next consider whether defendant’s
recognizeto as reasonable. Thissociety preparedhis deck is one that is

facts and is“highly particularis on the involveddependentdetermination
the inexamining lightcircumstances of case of severalbydetermined the

intrusion,factors,” governmentthe the“the nature of whetherincluding
were, theright theyhad where and the character ofagents a lawful to be

searched,” the tookexaminingwhich entails “whether defendantlocation
653protect privacy.” Corp.,to his Com. v. Kriscoprecautionsnormal

(Mass. 1995); Illinois, 128,579, v. 439see also Rakas U.S.N.E.2d 582-83
(1978) (Powell, singleno isconcurring) (recognizingJ. that factor152-53

Supreme lookednoting that the United States Court hasdeterminative but
apersona has usedprecautions privacy,to normal taken to maintain how
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location, and type governmentwhether the of intrusion asperceivedwas
Amendment).objectionable ofby Framers Fourth

the in ofConsidering lightfacts of this case the factors listed in
Krisco, expectationwe believe that the defendant’s of in his deckprivacy is

society recognizeone that is to as firstprepared reasonable. We consider
whether Corrado had a lawful to be on Aright property.the defendant’s
police right person’s legitimateofficer has a to enter a curtilage on

Pinkham, However, unlimited,141 rightbusiness. N.H. at 191. this is not
as an has to“greater rightofficer no intrude onto person’s] property[a

1384,1385-86any stranger Ohling,than other would have.”State v. 688P.2d
(Or. (Or. 1984).denied, Pinkham,App.),Ct. review 691 483 InP.2d we held
that there onwhen is an access route the such aproperty, drivewayas or

sidewalk,a of publicmembers the have an to“implied invitation” use it.
Pinkham, 141 at 191. recognizedN.H. We later that a person has no

ofexpectation Johnston,reasonable in accessprivacy routes. 150 N.H. at
house,452. direct access including areas,“[T]he routes to the parking

driveways and pathways invited,are areas to which ispublic impliedlythe
policeand ... restricting activityofficers their such permittedto areas are

the same intrusion and the ofsame level observation as expectedwould be
” Cada,from ‘reasonably respectful 469,a citizen.’ State v. 923 P.2d 477

(Idaho (Idaho 1996).App.),Ct. Accordingly,reviewdenied can“there be no
expectationreasonable of as toprivacy observations frommade such

(Idaho 1993).Clark, 344,areas.” State v. 859 P.2d 349

Thus, when the come topolice privateon to anproperty conduct
investigation legitimateor for some purposeother and restrict

to placestheir movements visitors could expected (e.g.,be to go
walkways, driveways, porches), observations suchmade from
vantage points byare not covered the Fourth ButAmendment.

portionsother adjoiningof the lands the residence are protected,
and thus if the police go upon portionsthese other and make

there,observations this amounts to a Fourth Amendment
search, . . . if portionseven these other clearlyare themselves

curtilage.visible from theoutside

LaFave, (4th1 2.3(f), 2004).§W. andSearch Seizure at ed.600-03
“Although mayofficer... good[an] have... reason to believe that someone

house,person’s]was at no more legal right[a [he] to continue to lookha[s]
for that someone after... knocking prove[s] unproductive anyonethan else

Thus,would have.” Ohling, 688 P.2d at 1386. despite Corrado’s initial lawful
entry on the hisproperty, departure from the obvious onpaths the

andproperty entrance onto the defendant’s implieddeck exceeded his
onto property.invitation the
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how defendantof the deck and thethe characterNext we consider
curtilage,noted, falls the home’sthe deck withinpreviouslyit. As weused

Seeprotection.been accorded constitutionaltraditionallyhaswhich
not allrecognized thatPinkham, 141 at 190. we haveAlthoughN.H.

Johnston, 452, thatat the fact191;at 150N.H.protected,is id. seecurtilage
for activitiesfamilythe home and usedis attached tothe defendant’s deck

to hissociety recognizeisfinding preparedin favor of a thatweighs
Johnson, at159 N.H.in the reasonable. Seeof deck asexpectation privacy

(no in area not withinovergrownexpectation privacy112 reasonable of
home). is anthat his deckof The defendant testifiedcurtilage defendant’s

Wesunbathing.for andliving dining, barbequing,usedspaceoutdoor
ofrecognize expectationto a reasonablesociety preparedthat isbelieve

familyin for such and activities.curtilage personalusedprivacy

aof should include“An of the character the locationexamination
or accessthe owned the controlledplacewhether defendantsdetermination

Krisco,freelythe accessible to others.”placeit as well as whether wasto
it is to his2d at The owns the deck as attached653 N.E. 582-83. defendant

inprivatethe a residentialpropertyhome. It is located on defendant’s
thirtytrees feetby approximatelyon a lot surrounded and isneighborhood,

deck, bushes,lilac the lackthe road. the location of the the andfrom Given
deck, thatleadingor to the we conclude the defendantpathof a sidewalk

the tookFinally, precau­controls access to the defendant thelikely deck.
necessary deck and the activitiesprevent viewingtions to others from the

upon Consideringdeck. the of this case and the Kriscooccurring the facts
factors, in deck isexpectation privacywe believe that the defendant’s of his

asprepared recognizethat is to reasonable.societyone

in hisBecause defendant a reasonable ofexpectation privacythe had
deck, forexception requirementa warrant or an to the warrant was needed

Sawyer,to State v. 145lawfullythe officer enter the defendant’s deck. See
(‘Warrantless(2001)704, sepolice per706 entries are unreasonableN.H.

pursuant judicially exception.”).made to a createdillegaland thus unless
that toargue any exception appliesThe does not such the warrantlessState

Therefore, allentryin this onto the deck was unlawful andentry case. the
v.suppressed.the have been See Stateevidence obtained from deck should

(1991) (warrantless798, 803,Santana, entry in of133 809 violationN.H.
I, ofrequires suppression19 of the State ConstitutionPart Article

evidence).

(1stDaoust, 757, 758 2009),Relying v. 916F.2d Cir.on United States
(8th Cir.) denied,Raines, 419, 421 cert. 532and States v. 243 F.3dUnited

(2001), the marijuana validly1073 the State that was seizedU.S. asserts



ofpursuant exception requirement. plainto the view the warrantplain The
however,notexception apply,view does because Officer Corrado’s initial

Nieves, 245,intrusion onto deck was not Seethe lawful. State v. 160 N.H.
(2010).247 norAlthough neither the Daoust the Raines courts conducted

privacy analysis, theya reasonable of theexpectation apparently assumed
lawfullypolice providedcould walk around a onperson’s property they are

property legitimate police activity,the for a such as interviewing persona
servingor civil We suchprocess. disagree. Permitting police wide latitude

person’s privateto enter a is with andproperty “incompatible detrimental
Canelo, 376,our strong right privacy.”to citizens’ of State v. 139 N.H. 387

(1995).

We next consider whether the defendant’s statements and the
evidence under the warrantobtained search must also be assuppressed

(2008).McGurk, 765,fruit of the v.illegal search. See State 157 N.H. 771
The fruit of the poisonous requirestree doctrine the exclusion from oftrial

derivatively through I,evidence obtained a violation of Part Article the19of
HampshireNew If the in questionConstitution. Id. evidence beenhas

only throughobtained of anexploitation illegality,antecedent it must be
suppressed. Accordingly, question whether,Id. the to be resolved is
granting of the primary illegality,establishment the beenevidence has

bycome at of thatexploitation byorillegality sufficientlyinstead means
distinguishable purged primaryto be of the taint. Id.

I,In determining whether taintthe of a Part Article 19violation
“(1)has been wepurged, consider followingthe factors: the temporal

proximity the police illegalitybetween and the ofacquisition the evidence
(2)sought to circumstances;be suppressed; presence interveningthe of

(3)and the andpurpose flagrancy of the official (quotation,misconduct.” Id.
omitted). Here, I,brackets and theellipses taint of the Part 19Article

violation was purgednot before the defendant made incriminating state­
to police.ments the The defendant made the statements afterimmediately

being illegally evidence;confronted with the seized there were no inter­
Further,vening circumstances. Sergeant Mello induced the todefendant

aboutspeak illegally bythe seized evidence thatstating the defendant
have “to to plantswould answer the on the porch.” Because the taint of the

illegal search not purged,was the defendant’s statements are the fruit of
illegal Id.; Pinder,the search must suppressed.and be see State v. 126also

(statements220, 225(1985)N.H. suppressed illegalas fruit of search where
evidence,defendant was confronted with illegally obtained he made state­

evidence,directlyments to thatrelated and there was “no intervening
statements).event that would have removed taint”the from the
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the of thefrom searchthe evidence obtainedFinally, considerwe
19I,Part Articleto the search warrant.pursuanthomedefendant’s

findingonly probablea ofuponwarrants be issuedthat searchrequires
(2004). if179, 185 existsZwicker, Probable causev. 151 N.H.Statecause.

soughtthat what isjustifiablycaution would believeordinarya ofperson
apprehensionaid in particularthe search and will athroughwill foundbe

cause, only presentaffiant needprobableId. theor To establishconviction.
ato demonstrateand circumstanceswith sufficient factsmagistratethe

sought foundthe or contraband will belikelihood that evidencesubstantial
A seizedpart upon illegallyId. based inin to be searched. warrantplacethe

tootherenoughso as there was evidencelongis nonetheless validevidence
Plch, 608, (2003),620 cert.State 149probable cause. v. N.H.establish

(2003). Thus, adenied, validityto test the of search warrant540 U.S. 1009
evidence, reviewingtheillegallyan seizedupon referencingissued affidavit

informa­remainingthethe information and examinescourt excises tainted
Id.probableit cause.tion to determine whether establishes

(1) marijuanain upon:The search case was based thewarrant this
Mello; (3)(2) thedeck; to andon the the defendant’s statementsplants

tointo which leadsbeingof “a hose fed the bulkheadgardenobservation
may plantsthat be additionalpossibilitythe theregivingthe basement

thein we find thatand cultivated the basement.” Becausebeing grown
illegallyweremarijuana plants on the deck and the defendant’s statements

obtained, cause for the searchthey probablebe used to establishcannot
that to theAssuming lawfullySee id. the officer was able viewwarrant.

hose, this, alone, ofgarden probablecannot establish cause that evidence
anyis on thedrug manufacturing occurring property. Accordingly,illegal

suppressed.thethroughevidence obtained search warrant must be
suppressour that to evidencelight holdingIn of the defendant’s motion

have been and that the and the search warrantgrantedshould statements
tree,as of the need not rule on thepoisonousare excluded fruits we

arguments or the trial court’s denial of the defen-defendant’s alternative
trialmotion to we reverse thesuppress Accordingly,dant’s statements.

on motion to and for furtherruling suppresscourt’s the evidence remand
proceedings opinion.consistent with this

Reversed and remanded.

Duggan Dalianis,Broderick, C.J., Conboy, concurred;and and JJ.
J., dissented.

Dalianis, J., theI affirm trial court’s denial ofdissenting. would the
I thatdo not the defendantsuppressdefendant’s motion to because believe

his deck. The trial courtexpectation privacya of inexhibited reasonable
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found that the deck was visible from the and the door.driveway side There
fences,gates,no or doorimpedimentswere other between the side to the

home and the deck. The defendant did not a “No Trespassing” sign.erect
were steps leadingThere to the deck that were visible from the side door.

Although deck,there no visible thepath leadingwas from side door to the
stepsthe existence of the thatsuggests visitors are welcome to access the

deck from that direction. The lilac lined ofonlybushes one side the deck
Thus, facts,and serve a function. under Idecorative these conclude that the

defendant had no of inexpectation privacy his deck.
Johnston, 452,In 150 N.H. at we theheld that defendant had no

ofexpectation privacyreasonable in the ofcurtilage his home where the
road,was from the nocurtilage visible shrubs or fences hid the curtilage,

no Trespassing”there was “No and nosign gate blocked the entrance to the
Thecurtilage. only distinction between and ofJohnston the facts this case
Johnston,is in road, here,that the curtilage was visible from the whereas

the evidence only supports findinga that the deck was from thevisible
driveway and door.the side Because the could inlawfullyofficer be the
driveway door, Pinkham, 190-91,1and at the side see 141 N.H. at discern

meaningfulno distinction between the defendant’s failure to exhibit an
inexpectation of andprivacy Johnston the of thisfacts case.
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