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brief,Gregory Sargentand M. on orally),the and Mr. Mortimer thefor

defendant.

BRODERICK, The plaintiff, Tyler,C.J. Priscilla anappeals order of the
J.)Superior Court {McHugh, applying estoppelcollateral to madefindings

(Board)theby New Hampshire Compensation Appeals Board in a subse-
defendant, (Hannaford).againstcivilquent action the BrothersHannaford

We reverse and remand.
27,The following 2003,record contains the facts. whileOn June

Promotions,employed by Suray (Suray) productInc. as a food demonstra-
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intor, supermarketon floor at Hannaford’sslipped a wetplaintiffthe
claim andcompensationher filed a workers’Raymond, injuring back. She

2006, filedIn she adisability.for totalbegan receiving temporarybenefits
Hannaford, it allowednegligentlythat becausealleginglawsuit against

floor, fell, spineher lumbarinjuringthe andslippedwater to on shepuddle
disability.totalsuffering permanentand

2006, action Hannaford wasagainstIn the civillate December while
(Atlantic Mutual), Suray’sCompanyAtlantic Mutual Insurancepending,

carrier, filed a with the Newrequestinsurancecompensationworkers’
plaintiff’sor theof to reduce terminateHampshire Department Labor

had analleging earningthat sheweekly compensationworkers’ benefits
(2010). by arequest hearing281-A:48 The was deniedcapacity. See RSA

the Board. OnappealAtlantic Mutual filed a de novo withofficer and
17,2007, plaintiffthe found that theSeptember hearing,a Boardfollowing

1985,into her back: the first theinjurieshad suffered two work-related
injuries, physician2003. For her was Dr.treatingsecond in June both

history plaintiff’sfound and treatment of thePalacio. The Board that the
1993, hadJanuary plaintifffirst In when the reachedinjury significant.was

injury,a treatment for her 1985 back Dr.endpoint regardingmedical
“with limitationscapacity ‘[that]that she had a work areopinedPalacio

. .quite encompassing’. including] stooping, bending,and norestrictive
etc., pounds, walkingno to ten limited andlifting more than fivetwisting,

The 1985workers’change positions frequently...” plaintiff’sthe need to
in plaintiffsum and the hadcompensation lumpclaimwas settled for a 1994
inno injuryfurther medical treatment until her 2003.

that theThe Board found plaintiff

theDuringto work soon the settlement.returned after [1994]
2002,of she as a beachthroughsummer seasons 1995 worked

2000,and later a Between and shelifeguard.attendant 1996
2000,to worked as aworked as a traffic officer. From 1998 she

boy.aide 2001 until heryeareducation for a 13 old Fromspecial
2003, in super-in she a demonstratorinjury productworked as

In aSuray. preparefor she would cook orcapacity,markets that
ofrequiredout was to lift boxespass samples.snack and She

Thismicrowaves,move toaster ovens and blenders.product and
beyond sedentary job.acertainly was

2003,in careplaintiff primaryfall the saw herFollowing her June
physicalwhophysician prescribedalso saw a secondphysician. She

Thereafter, theAugust. plaintiffshe infrom which was releasedtherapy,
year,until 2005. In of thatagaindid medical treatment Novembernot seek

2007,In Dr.Januaryher back. PalaciosurgeryDr. Palacio onperformed
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inopinion again capacity.issued an which he described her limited work
exactlyThe that theBoard found limitations were almost same as he“[h]er

inimposed Januaryhad her of 1993.”The Board found “not credible”upon
the that as aplaintiff’s totallyclaim she remained disabled result of the

injury.June 2003 The Board stated that

has with Dr.provencarrier that Palacio’s assessment of[t]he
[3], 200[7],January changedthe condition and[plaintiff’s] had

Palacio,to as it was the 2003 injury.before Dr. as heretu[r]ned
1994,in opined [plaintiff] capacity.had that the has a work With

shown,capacity,that same has herplaintiff] through employ-[the
history fall,sumlumpment between her settlement and her 2003

that she has an with Dr.earning capacity Palacio’s restrictions.
The claimant shall receive atindemnification benefits the dimin-

rate,earning capacityished theeffective date of this decision.

decision, plaintiffAfter the Board’s inthe filed a motion limine to
“preclude defendant ausing Compensationthe from Workers’ Appeals

reducingBoard decision to the earningsbenefits diminished capacity[her]
inrate” the civil action against plaintiffHannaford. Because the indicated

court,that she to appealintended the Board’s decision to the trialthis court
granted that,plaintiff’sthe motion on the basis to the appeal,due the

final, all,Board’s would not iffindings become at until after the negligence
case went to trial.

declined, however,We to the ofaccept plaintiffs theappeal Board’s
decision Hannaford subsequentlyand filed a motion limine to limitin the
scope testimonyof ofexpert plaintiffsand extent the claimed damages.
Specifically, soughtHannaford to the frompreclude plaintiff introducing

claim,any or testimonyevidence from herself or thatexperts she had
“ongoing disability,” “inability perform gainfulto oremployment,” “loss of
income, earning capacity,loss of or loss of wages” byfuture caused the

27,2003 17,2007.Hannaford’s,June fall at or Septemberon after The trial
motion,court granted the stating:

Compensation AppealWorker’s proceeding[T]he Board ad-
dressed the same which ofissue for the doctrine collateral

case,estoppel being arguedis inapplicable namelyas this the
plaintiffs disability.extent theof The issue Boardbefore the was

plaintiffwhether or not the stillwas disabled at the time of the
if sohearing disabilityand whether that was the fall atdue to the

27,supermarketdefendant’s on June 2003. The Board found that
plaintiffs changedthe condition and tohad had returned where it

the injury.was before 2003 . . .
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issue.final on this limiteda decisionBoard’s decision was[T]he
ourby the butplaintiffof that decisionAn was takenappeal

that decisionaccept it and thereforeCourt refused toSupreme
appear in theto and didplaintiff opportunityThe had anstands.

representedand in fact wascase shecompensationworker’s
in this litigation.herby attorney representsthe whotherein same

tofinding it[s]Board’s was essentialIt also clear that theis
causation.disabilitythe of andultimate decision on issue

filed, finds and rulesall the Courtpleadingsreview ofUpon
anyoffering. the herein fromplaintiff preventedthat . . is

toany disability relatedor that she sufferedargumentevidence
on afteranyat time orsupermarkether fall at the defendant’s

2007,17, the of Board’s decision.September date the

plaintiff prohibitedrules the isCourt... finds and that... [T]he
any to that she isoffering suggestin from evidencejuryher trial

or earningof incomeanyor or will suffer lossdisabled has
17,or 2007.capacity Septemberon after

reconsideration, stating thatplaintiff’strial the motion forThe court denied
after offinding that her medical condition the date theacceptshe “must the
dayit the before her fallis the same as wasdecision on[Board’s] 9/17/[07]

fileThe also her for to anrequest permissionon court denied6/27/03.”
thisinterlocutory appeal on issue.

bindingto the to arbitra-parties agreedThe submit casesubsequently
5,2009, an that “at the time oftion. On the trial court issued orderMarch

on toanythe not be to evidenceplaintiff permitted putthe arbitration shall
17, Thus,2007.injuries beyond Septemberthat she has sufferedsuggest

presented to theany potential surgeryclaims for future shall not be
29, 2009,In a dated March the arbitrator foundarbitrator.” decision

plaintiff percentat fault and the fifteen ateighty-five percentHannaford
by rulingtrial that[the court’s]fault. The arbitrator stated: “Constrained

offering suggestfrom evidence to that she isanyis ...‘plaintiff prohibited
earningor loss of income or afterany capacitydisabled or has will suffer

17, 2007,’... the amount of plaintiff’sthe Arbitrator finds totalSeptember
the$160,000.”Accordingly, plaintiffthe arbitrator awardeddamages to be

$136,000.
argues by applyingon She thatappeal.The raises five issuesplaintiff

(2)(1) law;as a matter of nullifiedestoppelcollateral the trial court: erred
(2010); (3)RSA violated herdamages under 281-A:13right pursueher to

I, Hampshireunder Part Article 20 of the Newjurya trialright to
(4) in forConstitution; personalher to the law herrightviolated recourse



246

I, Constitution;Part 14 theinjuries Hampshireunder Article of New and
(5) I,Partright processviolated her to due under Article 15 of the New
Hampshire Constitution.

arguesThe first that the trial court as a ofplaintiff erred matter law
estoppel scopecollateral limit herby applying damages.to the of Under

circumstances, estoppel may preclude relitigationcertain collateral the of
(1)findings by subjectanmade administrative board when: the issue to

action; (2)estoppel is in each firstidentical the action resolved the issue
(3)finally merits; estoppedon the the to be in theparty appeared first

(4)did;or in privityaction was with someone who the toparty estoppedbe
(5)issue;a full fair opportunity litigatehad and to the and the finding at

judgment.issue was essential to the first Farm Family Mut. Ins. Co. v.
Peck, 603, (1999).143 N.H. 605 “The policy estoppelbehind collateral

judicialincludes ineconomy finality systemconsiderations of and our legal
to avoid atrepetitive litigation.” Id. 607. The applicability of collateral
estoppel question Appeal Wingate,is a of law that we review de novo. 149of

12, (2002).14N.H.
The plaintiff argues that the Board’s statement herthat condition had

changed and returned to what was injuryit before the 2003 notwas a
finding because it conflicts with the Board’s todecision continue her
disability benefits. She further that if it aargues finding,even was it was
not essential to the Board’s judgment. Hannaford thatargues the state-

necessaryment was for the Board “to thatfind she towas entitled the
earning capacity][diminished rate because she remained partially disabled

the partialbut was nodisability greater disabilitythan the suffered before
injury.”the 6/27/03

Atlantic Mutual’s to orpetition plaintiff’sreduce terminate the weekly
workers’ compensation uponbenefits based her alleged earning capacity

pursuantwas filed to 281-A:48.That providesRSA statute in part,

I. Any party regardat interest with injury mayto an ... petition
the commissioner to anreview a denial or of compensa-award
tion by... afiling petition with the . . . theuponcommissioner
ground conditions,a inof change mistake as to the nature or

fraud,extent the injury disability, influence,of or undue or
. .coercion. .

II. Upon petitionthe a allfiling of and after notice to interested
parties order,and the shallhearing, commissioner enter an

therefor,thestating reasons either:

(a) Granting denying originalor an ifcompensationaward of
none previously paid;has been or
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compensation previ-(b) increasing thediminishing, orEnding,
award ....byor fixedously paid

ending compensation,forfor orpetitioner reducingIf a filesIII.
the medical evi-along petitionshall submit withpetitionerthe

hisperformis able toinjured employee physicallythat thedence
inengage gainfultoor is ableregularor her work

employment....

had andchangedconditionplaintiffsclaimed that theAtlantic Mutual
disability andThe claimed totalcapacity. plaintiffearningthat she had an

therefore,Board,the wasThe issue beforeinabilityan to return to work.
thereby a termi-changed, supportinghadplaintiffsthe conditionwhether

issue,thatin benefits. Oncompensationreduction her workers’nation or
shown, through employmentherplaintifffound that the hasthe Board

with Dr. Palacio’s restrictions.”earning capacity“that has anhistory she
that theproventhat Atlantic Mutual hadAccordingly, the Board concluded

compensationand reduced her workers’earning capacity”“has anplaintiff
disability earning capacitytotal to the diminishedtemporaryfrombenefits

rate.

estoppel apply,of collateral to all fiveIn order for the doctrine
satisfied, subject estoppeltomust be that the issueincludingprerequisites

are but theto the first “If issues determinedjudgment.was essential
determinations,upon relitigationis the of thosejudgment dependentnot

Suchparties precluded.in a action the is notsubsequentissues between
of dicta ...” RESTATEMENThave the characteristicsdeterminations

Judgments (1982).(Second) § 27 comment h at 258of

whether, at the time whenonlyThe issue the Board wasbefore
infor termination or reduction benefits waspetitionAtlantic Mutual’s a

filed, to condi­changed compared herplaintiffs earning capacitythe had
Brothers,2003,In her fall at Hannafordinjury. followingtion the 2003after

found, plaintiffAs Board in 2007 theplaintiff totallythe was disabled. the
disability from fall in 2003 but had “anlonger total thesufferingwas no

earning capacityat rate. Thecapacity,” albeit the diminishedearning
to her pre-2003her 2007 conditionancillary comparingBoard’s observation
essential to itsis akin to dicta and cannot be deemedinjury condition

therefore, Petitionis, to effect. Seepreclusiveand not entitledjudgment of
(1994).360,Gilpatric, 138 N.H. 363

estoppel, plaintiffthe wasuponruled that based collateralThe trial court
that she disabled orany suggest [was]to“offeringfrom evidenceprohibited

earning on or afterany capacityof income oror suffer lossha[d] [would]
17, finding was that thethe Board’s essentialSeptember 2007.” Because
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temporary disabilitynoplaintiff longer sufferingwas total but was entitled
earning capacity partial disability,to the diminished rate for we hold that

trial rulingthe court’s was erroneous as a matter of law. Because of our
holding, unnecessary plaintiff’s arguments.we find it to address the other

Reversed and remanded.

DugganDalianis, Hicks, JJ.,and concurred.
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