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(JohnPLLC,Railed Offices, OssipeeLaw of P. Railed on the andbrief
orally), plaintiffs.for the

(JohnP.C.,Ransmeier Spellman,& of Concord T.Alexander on briefthe
orally),and for the defendants.

HICKS, Billewicz;J. Plaintiffs Lillian Johnathan Billewicz and Michael
Billewicz, Billewicz;by throughand Lillian and the Interim theirTrustee of

trusts, Railed,several appealJohn the decision the Rockingham Countyof
J.)(Patten,Probate grantingCourt the motion of defendants John C.

Ransmeier and Ransmeier Spellman& to the plaintiffs’dismiss petition
564-B:10-1005(c)(l) (2007);uponbased the statutes of limitation. See RSA

(2010).RSA 508:4 We affirm.
The following dispute. Billewicz,facts are not in Warren J. father to

(Lillian) sons,Lillian Billewicz and tograndfather Lillian’s Johnathan and
Billewicz, 6,1989,Michael died on November a substantialleaving fortune.
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brother,Lillian’s wasBillewicz, son andWarren’sAttorney W.Robert
trusts, and her sons aswith Lillianover estatetrustee severalappointed

the will and trustsuspiciousLillian ofof the trusts. wasof fivebeneficiaries
himbrother, in 1998 to havesoughtandby herproduceddocuments

Attorney1999, court appointedIn theJanuary probateasremoved trustee.
asP.C. to serve Interimof & Spellman,RansmeierJohn C. Ransmeier

trusts.of fiveTrustee the
counsel, afiled2001, independent petitionwithAugust plaintiffs,In the

estate, forgedhadRobert BillewiczallegingBillewicz’sreopento Warren
order, dated MarchIn the trial structuringand trust documents.the will

Ransmeier, the Interim2002, Attorneythat as22, court ruledprobatethe
the andTrustee, hearingsin the on meritsactively participatenot“need

court further outlined theto the Therelating petition. probatemotions”
lack of did “notAttorney participationthat Ransmeier’sagreementparties’

in fulfillingof the trustee’sof standard conductanyconstitute a breach
11, 2005, theAugustOnfiduciary to the various beneficiaries.”obligations

fraudulent andruled that the will and trust documents werecourtprobate
Billewicz,a the of Robert his trustsuponconstructive trust assetsimposed

estate, of plaintiffs.Billewicz for the benefit theand the Warren
2004, the courtcomplaints probate2003 Lillian raised several withIn and

AttorneyAt point,service as trustee. someAttorneyabout Ransmeier’s
Trustee, which the courtprobateto as Interimrequested resignRansmeier

25, 2008,1, filed aFebruary plaintiffson theapproved July 2003. On
fiduciarynumerous ofagainst allegingthe defendants breachespetition

limited pursueto failure to aduty includingand but notnegligence,
2008,Inprotectand trust assets. Novemberconstructive trust otherwise

on the of the statutes ofprobate petitionthe court dismissed the basis
in The probate564-B:10-1005and RSA 508:4.limitation contained RSA

in 564-B:10-1005 tobegancourt found that the statute of limitations RSA
July 1,2003, Attorney resigned as Interim Trustee.run on when Ransmeier

personalof forgeneralIt further found that the statute limitations
actions, 508:4, Specifically,action. theplaintiffs’ probateRSA barred the
court ruled:

byknew the and the trusteeplaintiff[s]The of actions inactions
in 2004. hadthey They standingand of 2003 andcomplainedwhich

trusts, protectibleof with andlegally [sic]as beneficiaries those
stake, complaintsatalready pursueinterests to thosetangible

That and those existedagainst standing complaintstheir trustee.
themany ultimately byfrom relief afforded toquite separately

theythe trust relief wereremedy imposedthe when constructive
underlying equityin theultimatelywas orderedrequesting

actions in 2005.
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probateThe court further that the raisedplaintiffsfound “several
complaints [Attorneyabout service as trustee .. . and madeRansmeier’s]

clear, else,it if ofby nothing they recoveryinference that would seek
indamages” pleadings probatefiled with the court in 2003 and 2004.

reconsider,plaintiffs arguingThe moved to that statutes ofthe limitation
should tolled probate grantedhave been until the court the constructive

11,August Theytrust on 2005. contended that notthey standingdid have
justiciableor a ripe controversy Theyto that date. furtherprior argued

that RSA 564-B:ll-1104 exception applicationcreated an to the of RSA
564-B:10-1005, by ifproviding application “substantiallythat its will
interfere of judicialwith the effective conduct the orproceedings prejudice

rights parties,” law,”the of inapply supersededthe the court should “the
case, 564-B:ll-1104(a)(3) (2007).this RSA 508:4. RSA

motion,The probate court denied the plaintiffs’ ruling:

The presently being complainedactions of notwere conditional or
thecontingent plaintiffs obtainingon status as beneficiaries of the

additional grantedconstructive trusts ... in the underlying action.
The plaintiffs alreadywere beneficiaries of fivethe trusts for
which the defendant asserved trustee. theyWhether were

inultimately successful the action to obtain the imposition of
trusts orconstructive some determination of much theyhow were

thedamaged by personsactions of the third that led to the
established,trusts diminishbeingconstructive did not the benefi-

ciaries or factstanding they maythe that have[sic] had a
justiciable controversy theiragainst then for histrustee actions or
inactions.

The probate court found that the inplaintiffs controllingcited no authority
support tollingof their andargument refused toll the ofto statutes
limitation “these Finally,under factual circumstances.” probatethe court
found that RSA 564-B:ll-1104 not providedid a for grantingbasis the
plaintiffs’ formotion This appealreconsideration. followed.

plaintiffs argueThe that probatethe court in grantingerred the motion
to by failing Attorneydismiss to distinguish Ransmeier’s duties as trustee
of the five fromtrusts his duties under the later Theyconstructive trust.
further thatargue the courtprobate byerred applying RSA
564-B:10-1005(c)(l)rather than 508:4.They argueRSA also that they did
not have to in“legal rights the property dispute” probateuntil the court
ordered the 11,establishment of the constructive on Augusttrust 2005.
Finally, they that the ofargue statutes limitation haveshould been tolled

11,until 2005.August
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dismiss, normallymotion weof a tograntingthereviewingIn
reason­areplaintiffs’ pleadingsin theallegationsthedetermine whether

recovery. McNamarapermitthat wouldably of a constructionsusceptible
(2008). motionHere, however, the defendants’Hersh, 72,157 N.H. 73v.

v.limitation, defense. Perezan affirmative Seethe statutes ofuponrelied
(2005). 508:4, I, “all158, provides thatInds., 160 RSA153 N.H.Pike

act oronly years3 of the. be withinmay broughtactions . .personal
provingthe burden ofdefendant bearscomplained of....” “[T]heomission

Bruk, 140in a Glines v.given case.”applieslimitations]statute ofthat [the
(1995). a that“by showing180, 181 The defendant meets that burdenN.H.

years. . 3 of the act or omission‘brought . withinthe action was not
” 508:4,1). Although providesRSA 508:4of.’ (quotingId. RSAcomplained

it RSAthe have not raised here. Seeplaintiffsrulediscovery exception,a
508:4,1.

564-B:10-1005(c) judicialin pertinent part:provides, “[A]RSA
of must bebreach trustby beneficiary againsta a trustee forproceeding

removal, of. or deathresignation,within after the . .yearscommenced 3
564-B:10-1005(c)(l). noRSA 564-B:10-1005 containsthe trustee.” RSA

Thus, thethe establishes thatrule once defendantdiscovery exception.
three-year period,the the actionbroughtaction not withincause of was

564-B:10-1005(c).ordinarilyshould dismissed. See RSAbe
Becausepursuantthe to both statutes.probate grantedThe court motion
v. Lakethe are not in our review is de novo. State N.H.dispute,facts of

(2009).Resort, 42,159 N.H. 45Winnipesaukee

StandingI.

they standingthat not have to sue the defendantsplaintiffs argueThe did
11,2005, ofuntil the court ordered theAugust probatewhen establishment

trust, topriora did not have a cause of actiontheyconstructive because
asplaintiffs’The that the to suestandingthat date. defendants counter

of trusts from their underseparately rightsbeneficiaries the five existed
trusts,trust, the thethe constructive and as beneficiaries under fivelater

theplaintiffs standing during statutory period.had to sue the defendants

may bringfor that a suit when “thegeneral standing partyThe rule is
the law toparty legal injury against designedsuffered a which was[has]

State, 194,158 195protect.” Party Sec’yLibertarian N.H. v. N.H.of of
omitted). dismiss,(2008) In in a todetermining standing motion(quotation

allega­plaintiffs’the court must “look the unsubstantiatedprobate beyond
facts,determine, plaintiffson the haveand based the whethertions

Towntheir to claim relief.” Johnson v.sufficiently rightdemonstrated of
omitted).(2008)Bd., 94, The(quotation157 N.H. 96PlanningWolfeboro
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thus,dispute; probatefacts are not in weunderlying review the court’s
plaintiffs’determination of the novo. Id.standing de

plaintiffs’find no merit argument they standingWe to the that had no
to actionbring againstthe the defendants the courtprobatebefore ordered

11,the establishment of the constructive trust on TheAugust 2005.
plaintiffs knowledge allegations Attorneyhad of their during Ransmeier’s

Indeed,service Interim they objectionsas Trustee. filed and complaints
Further,about his service from to 2004. they standing2003 had to thebring

(2007).action as beneficiaries five Seeof the trusts. RSA 564-B:10-1002
Thus, probate correctlythe court that plaintiffs standingconcluded the had
to bring a cause of action theagainst Attorneydefendants when Ransmeier

1,Interim onresigned Julyas Trustee 2003.

II. ControversyJusticiable

The also thatplaintiffs “justiciable controversy”contend no existed until
2005,11,August probatewhen the court ordered the aestablishment of

(1)trust.constructive The defendants that:counter the theplaintiffs knew
facts theirunderlying claims before the statute of limitations had elapsed;

(2)and no legal impedimentthere was to plaintiffs bringingthe suit within
the period.limitations

The thatplaintiffs argue their cause of action not ripewas until
11, 2005,August daythe the court theordered constructive trust.

ripenessUnder principles, generallythe courts notdo consider
matters,involvingcases uncertain or contingent future and it is

required that anthere be actual case or controversy between the
parties sufficientlythat is and real toimmediate so as warrant
adjudication.

75, (2005); (State§1A C.J.S. Actions at 287 Petition State N.H. v.cf. of of
(2005)Fischer), (in205, 210N.H.152 determining ripeness, court evaluates

judicialfitness of forissue determination and tohardship partiesthe if
issue).court declines to consider

In determining plaintiffsthat the standing bring priorhad to suit to
11,2005,August probate essentiallythe court ripeness bydecided the issue

finding plaintiffsthat the had ofknowledge the or“actions inactions” of
Attorney Ransmeier hisduring service as Interim forTrustee the five

beneficiaries, plaintiffstrusts. As legallythe had protected interests at
found,stake. See RSA 564-B:10-1002.As probatethe court those interests

existed from 2005separately the constructive trust. We conclude that there
controversywas an actual case or the parties sufficientlybetween that was

adjudication.immediate and real so as to warrant
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III. LimitationsStatute of

applieslimitations to their“if ofanythat statuteplaintiffs argueThe
Thepersonal actions.508:4,” generaltoappliesit is RSA whichaction

564-B:10-1005(c), establishesspecificallywhichRSAappliedcourtprobate
trust,of a andthe trusteeagainstan actionof limitations fora statute

plaintiffs’ petition.theRSA 508:4 to dismissalternatively applied
law, we review dea of whichquestionof a isThe statuteinterpretation

(2005).448, 451 the intentDubois, We determineN.H.Kenison v. 152novo.
considered as ain of the statuteas the wordslegislature expressedtheof

face, meaningitsa is clear on itsthe of statutelanguageId.whole. ‘When
Dalton, N.H.v. Town 153subject HydroDaltonnot to modification.”is of

said(2005). legislature might have75, 78 consider what the‘We will neither
to Id.it did not see fit include.”nor add words that

A. Choice Statuteof

1986,508:4, in to alast amended createThe enacted RSAlegislature
1,RSA 508:4. On Octoberof limitations on actions. Seepersonalstatute

564-B:10-1005(c) create a2004, specifictothe enacted RSAlegislature
Trustfor trustees under the Uniformagainstof limitations actionsstatute

564-B:10-1005(c)564-B:10-1005(c). ofplain readingA RSASeeCode. RSA
statute ofclearly intended to create a discretelegislatureindicates that the

Seeagainstto actions trustees.exclusivelylimitations that would apply
Dalton, 153 at 78.N.H.

dutyfiduciaryfor breach ofplaintiffs suingThe are the defendants
ofAttorney Ransmeier’s as trusteenegligence arising capacityout ofand

Thus, theappliedtrial statuteproperlyfive trusts. the courtplaintiffs’the
trustee, 564-B:10-1005.againstactions a RSAapplicableof limitations to

parties’ argumentsIn need not address thelight holding,of this we
of RSA 508:4.regarding applicationthe

RSAApplicationB. 564-B:11-1104of
is under RSAfurther that their action not barredplaintiffs argueThe

564-B:ll-1104(a)(3) anythatprovides provi-564-B:10-1005because RSA
substantiallyif it “wouldapplyof the Trust Code does notsion Uniform

prejudiceorjudicial proceedingsthe conduct of theinterfere with effective
564-B:ll-1104(a)(3). plaintiffs argueTheparties.”the RSArightsthe of

rights substantially“it that their werereasonably disputed”that cannot be
dismissed, applyand the shouldexceptiontheir case waswhenprejudiced

564-B:ll-1104(a)(3) apply,does notThe that RSAarguehere. defendants
prejudicenotof 564-B:10-1005doesdid,-applicationand that even if it RSA

plaintiffs’ rights.the
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564-B:ll-1104(a)(S)RSA

judicialapplies to all trustsproceedings concerning commenced
of aapplicationits effective date unless the court finds thatbefore

substantiallyparticular provision chapterof this would interfere
of judicial proceedings prejudicewith the effective conduct the or

inrights parties, provisionthe of the which the ofparticularcase
chapter supersededthis does not and the lawapply applies.

added).(emphasisId. the wantUnderstandably, legislature did not to
“prejudice rights judicialthe of the who hadparties” already commenced

However,at the timeproceedings the Uniform Trust Code took effect. Id.
564-B:ll-1104(a)(2) thatRSA states the Uniform Trust Code to all“applies

judicial proceedings concerning trusts orcommenced on its effectiveafter
564-B:11-1104(a)(2) added).(2007)date.” RSA (emphasis This is the

applicable provision.

1,2004.The effective date of Uniform Trustthe Code was October See
(2007). plaintiffs petitionRSA 564-B:l-101 The filed againsttheir the

25,Februarydefendants on 2008. plaintiffs’ broughtSince the action was
statute,after the date of applies.effective the 564-B:10-1005RSA See RSA

564-B:11-1104(a)(2).

ProspectiveC. v. Retrospective Application

plaintiffsThe onlyalso contend that RSA apply564-B:10-1005should
prospectively, because the statute affects rights.substantive

a isWhen statute silent whether it applyabout “should
orprospectively retrospectively, interpretationour turns on whether the

parties’statute the rights.”affects substantive or procedural In the Matter
Donovan, 55, 63(2005).Donovan & 152N.H. There is a thatpresumptionof

a statute will be construed itprospectively rights.when affects substantive
However,Id. this ispresumption reversed when the statute is inremedial

onlynature or procedural rights. Eldridge 611,affects v. N.H.Eldridge, 136
(1993).Here, the613 statute is not silent. RSA clearlySee 564-B:11-1104.It

that judicialstates the Uniform Trust Code to all“applies proceedings
concerning trusts commenced on or after its effective date.” RSA
564-B:ll-1104(a)(2). plaintiffs’ petitionSince the against the defendants

brought date,thewas after statute’s effective the plaintiffs’ action is barred
under RSA 564-B:10-1005.See id.

D. Tolling

plaintiffs argueThe that the statute of limitations should have been tolled
the ofpending petition against seekingresolution their Robert Billewicz
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ultimately madethatThey argue proceedingthatthe constructive trust.
trust, in themgavewhich turnunder the constructivethem beneficiaries

the The defendantsbring petition againstto their defendants.standing
involveaction Billewicz did notargue plaintiffs’ againstthat the Robert

thanentirelyfirm different claimsRansmeier or his and assertedAttorney
to tollcase; therefore, properlyin court refusedprobateare this thealleged

the of limitations.statute

Seetolling mechanism.provide any564-B:10-1005does notRSA
however, may bethat the statuteassuming,RSA 564-B:10-1005.Even

that oftolled, find to the statuteplaintiffs’ argumentwe no merit the
of construc­been the resolution thependinglimitations should have tolled

above, thetive Robert Billewicz. As we concludedpetition againsttrust
priorthebring petition againsthad to their defendantsplaintiffs standing

Further, oftrust. with agreementto of the constructivethe establishment
not the action Robertparties againstthe the defendants were toplaintiffs,

in thenothingfrom findproceedings.Billewiczand were excused all the We
tollingof this case that would the statute.supportfacts

IV. Conclusion

claimcorrectly plaintiffs’hold that barred theprobatethe courtWe
theIn of this we need not addresslight holding,under RSA 564-B:10-1005.

plain-the to theparties’ argumentssubstantive about defendants’ duties
the hold thatplaintiffs’ remaining argumentstiffs. We have reviewed and

Vogellack merit no further v. 137 N.H.they Vogel,and warrant discussion.
(1993).321, 322

Affirmed.
DugganBroderick, Conboy,C.J., Dalianis, JJ.,and and concurred.
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