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Russell, brief,Cataldo by proSusan and David se.

LLP,Savage, Pawtucket,Shechtman Halperin of Rhode (JosephIsland
brief),A. on for plaintiff.Camillo the the

DUGGAN, defendants, Russell,J. The Susan andCataldo David aappeal
(Gordon, J.)of the Franklin Districtjudgment Court awarding the plaintiff,

(bank),Bank of New York Mellon a writ possession.of We affirm.
The record supports the Thefollowing purchasedfacts. bank the

defendants’ mortgaged at a inproperty foreclosure sale 2008December
laterand instituted eviction proceedings in district court. The defendants
a pleafiled of title objected.to which the bank The district court ruled:

Susan Cataldo file an Superiorshould action at the Court with
regard to title toprior 1,the final Ifhearing on December 2009.
such an action is filed then this case will be fortransferred
consolidation. In the of such a filing,[absence] the Court will
proceed to the final hearing.

court,After the defendants failed to file such in superioran action the
favor,district court injudgmentissued the bank’s “Thestating: only

todefense claim is a question[the of title. Thisbank’s] cannot be decided
in this Court. The has provided documentation of its as aownership[bank]

ofresult foreclosure proceedings.” appealThis followed.



137

the districtprecludeda of titlefifing pleathatargueThe defendants
depends upon thedecisionin the case. Ouractingfrom furthercourt
law we reviewstatutes, a of thatpresents questionwhichofinterpretation

(2005).448, are the finalDubois, 451v. 152 N.H. “Wede novo. Kenison
in of thethe wordsexpressedthe aslegislatureof the intent ofarbiter

face,its itsstatute is clear onlanguagethe of a...” Id.statute “When
Dalton,v.HydroDalton Townsubject to modification.”meaning is not of

(2005).75, 78153 N.H.
(2007) todistrict courts areproceduresand :18 detail theRSA 540:17

title. 540:17states:the issue of RSAa defendant raisesfollow when

may bring questioninplead pleaIf shall a whichthe defendant
recognizeshall forthwith toto the hepremisesthe title demanded

the shallsureties, in such sum as courtthe with sufficientplaintiff,
countyfor the atorder, enter his action in the courtsuperiorto

court,in said andreturn and to his actionday, prosecutethe next
due pendingrent due or which become theto all then shallpay

may againstawardedaction, damagesand the and costs which be
him.

RSA 540:18 states:

entry recognizancethe of such and the of suchfifing pleaAfter
court,shall be had theproceedings municipalno further before

inmay superioraction be entered and theprosecutedbut the
if it there.originally beguncourt the manner asin same were

(2010) on the district courts the(conferringalso RSA 502-A:34See
formerly possessed by municipaland duties thejurisdiction, powers,

courts).

in haltimmediatelyThe of a of title district court does notfifing plea
Rather,in RSA 540:17possessory proceedings requiresthe district court.
therecognize plaintiff,that the “forthwith to with sufficientdefendant

sureties, order,the shall action in thein such sum as court to enter his
county return . . . .”daycourt for the at the next RSA 540:18superior

entered, proceed­no furtherrecognizancethat once the has beenprovides
mayhad in court the action entered in theings shall be the district and be

Thus, once the of title is filed in the district court andsuperior pleacourt.
by court, therecognizancethe files such as ordered thedefendant

stayed.action in court ispossessory district

court, byin which aobligation,A is a “bond or made“recognizance”
to act or observe some condition.” Black’spromises perform someperson



138

(9th 2009). Thus,Law 1386 540:17 therequiresDICTIONARY ed. RSA
countydefendant to to enter in the court forpromise superiorhis action the

dayat the next and the district to requirereturn authorizes court that the
apost monetary maydefendant bond which be unsecured or secured. RSA

promise540:18 that via aprovides entryonce such a is made the of
recognizance, proceedingsno further shall be had in the district court and

may superiorthe action entered in the court. If defendantbe the then fails
however,court,to inenter his action the we holdsuperior' that the

possessory in courtproceedings maythe district resume. To conclude
—leave inplaintiffs possessoryotherwise would the action limbo the

act,district be innothingcourt would unable to and since had been filed
defendant,superior by superiorcourt the the court would also be tounable

act. We refuse to construe the statutes to lead to ansuch absurd result. See
Carnahan, 433, (2003).Appeal 149 N.H. 435of

Here, the defendants of titlepleafiled a on October 10. Rather than
require (i.e.,the defendants to recognize promise) plaintiff,to the in a sum
certain, theythat would enter their action in the superior court at the next
return day, the district court in requirementessence waived the that the

a recognizance directlydefendants enter and themordered to file their title
action in superior 1,the court toprior December 2009. isThis order

540:18, providesconsistent with RSA which that the action in superior
court is to be inentered the same manner as if it originallywere begun

court,there. Upon bythe issuance of order thethis district no further
court,inproceedings therebywere held the district thepermitting

defendants the opportunity complyto with the court’sdistrict order. Had
they so,done their title issues would have been in the superiorconsidered

above,However,court. as explained when the defendants failed to comply
with the district court’s order by failing to enter title intheir action the

allowed,superior court within the time the district court was toauthorized
possessoryresume the action.

To the extent that the arguedefendants that the district court bore
court,the burden to enter their superior plainaction in the oflanguage

RSA 540:17 the contrary.is to It the on the toplaces burden defendant
recognize, or topromise, superiorenter his title action in court toand
prosecute Byhis action in directingsaid court. the to recognizedefendant

action,to “prosecute”“enter” and the the statute the toplaces burden
institute the in courtsuperioraction the on the defendant.

The next arguedefendants that because the district court cannot hear
estate,cases title toinvolving real the court not have authoritydoes to

award ofpossession real estate to the bank. itargumentThis fails because
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toauthorityhasdistrict court thepossession. Thetitle andconflates
(2007); see also RSA 540:20540:12actions. See RSAadjudicate possessory

(2007).

improperlythat district courtthe theFinally, arguedefendants
hadownership the [district court]of bank’s “sinceevidence theconsidered

not be tried”matter couldtitle]ruled that thealready [ofdetermined and
becauseevidentiary argumentthisto addressin district court. We decline

was raised below. Seeto that ithave failed demonstratethe defendants
(2006) (“This hasBrooks, 252, 258 court154 N.H.Builders v.LaMontagne

thatraised on wereappealthat not consider issuesconsistently held we will
omitted)). is the burden ofin court.” “It(quotationnot the lowerpresented

a sufficientto this court with recordprovide...appealing [parties]the
trialbefore the court.”[they]... demonstrate that raised issues[their]to

(2004).248, 250 Furthermore, any151Prop. Mgmt.,Bean v. Red Oak N.H.
enter their title actionHavingin failed toregarderror this was harmless.

court, offeringfromprohibitedthe the defendants weresuperiorin
may bringin that the titlepossessoryin the action district courtevidence

(2007).question.in See 540:16premisesof the demanded RSA

Affirmed.

DALIANIS, Conboy, JJ.,Hicks concurred.and

Grafton
No. 2008-813

HampshireThe NewState of

v.

A. BoutinJoshua

21,Argued: October 2010
24,Opinion November 2010Issued:


