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by findings capacity observe,overcome that the “lacks towitness sufficient
remember narrate as well dutyand as understand the to tell the truth.” Id.

inImplicit understanding dutyan of the to tell the is antruth understand-
Horak,ing of the distinction between the truth and a lie. v.State 159 N.H.

(2010).576, 579 The focus of competencya determination is whether the
witness such anpossesses understanding.

case,In this the trial court held a hearing on the motion to exclude
testimonythe andwitness’s later conducted voir dire of the witness during

dire,the trial. At the hearingboth and voir the court able towas observe
the witness. Although the witness had mental health problems and some

beliefs,delusional the ofpresumption competency is not rebutted merely
may 487,because a be ill.mentallywitness State v. 114 N.H.Keyes, 490-91

(1974)(“[Although at one persontime an insane was toincompetent testify,
the present rule is that one insane ifmay testifywho is ... the trial judge

truth].”).dutyfinds he the the[understands to tell The record supports that
the witness understood dutyher to tell the truth and the trial judge’s

thatdetermination the competent testifywitness was to was not an
ofunsustainable exercise discretion.

Affirmed.

Dalianis, C.J., CONBOY,JJ.,and Hicks and concurred.
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Lynn, (Smukler, J.),SuperiorJ. a trial inFollowing jury Court the
defendant, Soto, being accompliceMichael his conviction for anappeals to

1(a)626:8, 630:l-a, (2007).first-degree murder. See RSA We affirm.

I

The defendant’s conviction arises the shootingout of fatal of Aaron Kar
2,evening Januaryin Manchester the ofon 2007. the previous day,On a

Roneyman named Bill youngthreatened White’s cousins with a knife at a
Roney’s7-Eleven store close to home. RoneyWhen learned of the incident

cousins,from his he identifydirected them to manthe with the knife.
BillFinding standing store,the Roney punchedoutside him in the inface

retaliation and fled the Later night,scene. that inapparently response to
actions, KarRoney’s and his friends drove a ofpast small group people

street,standing on the which Roney, White,included his brother Roscoe
Clagon,and their friend Anthony and to hitunsuccessfully attempted one

of them with a stick from the moving vehicle. No further encounter
between the two occurredgroups night.that

The next day, p.m.,at around 2:30 Bill personand another attacked
Roney with a walkingbaseball bat as he was alone on Nashua BadlyStreet.
injured, Roney to brothers,stumbled home his mother and two Roscoe and
Raymond Alleyene. himRoney’s mother took to the hospital. Shortly
thereafter, Alleyene, Clagon, and metRoscoe at Roscoe’s house and

possibilitydiscussed the of infightan armed retaliation for attackthe on
Roney. work,getRoscoe failed to his gunAfter own to he called some

Nashua,infriends asking gun.them to abring
defendant,evening,That the Gonzalez,his brother Sergio, Andrew and

Clagon’s cousin Kim and her children drove from toNashua Manchester in
a red Chevrolet Blazer. The men met Clagon, Alleyene, and inRoscoe the
room Roscoe Roney,shared with marijuana,smoked and on a plansettled
to Roney’sfind attackers and confront them. After Roscoe confirmed that
the defendant had abrought gun, the six men set inout the Blazer to find

later,ARoney’s attackers. short time they found group peoplea of whom
they suspected had been in Roney’sinvolved attack gathered near a
dumpster. twice,After driving past the once orgroup they parked the
Blazer around the corner and discussed who do shooting.would the They

onsettled Roscoe as the shooter onbased his relationshipblood with
Roney. shirt,The defendant then the withwiped gun his racked the slide to

it,cock and it on,handed to Roscoe. withRoscoe left a mask Kar inshot the
abdomen, Blazer,leg and returned to the and the men away.drove Kar

later died from his wounds.
juryThe convicted the offirst-degreedefendant murder onbased his role

an accompliceas in Kar’s appeal,death. On the arguesdefendant that the
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(1) jury provocation manslaughterin not the agivingtrial court erred:
(3)(2) instruction;instruction; and inmanslaughterin not a recklessgiving

discuss-recordingthe introduction of an audio of Roscoe Whitepermitting
the crime an informant.ing with

II

court have instructed thearguesThe defendant first that the trial should
under an extreme mental orjury to consider whether the defendant acted

630:2,1(a),by provocation,disturbance caused extreme see RSAemotional
liability manslaughter.his criminal from murder to Hethereby reducing

support jurythat “there was evidence to a determi-argues overwhelming
meaningthat had been within the ofadequately provoked [thenation Soto

disagree.of the Weprovocation provision manslaughter statute].”

jury onlyto the instruction ifrequestedThe defendant was entitled
into a rational favor of thatsupport findingthere was some evidence

(2008)Balliro, 1, (quotationdefense. v. 158 N.H. 5 and bracketsState
omitted). than a minutia or ofrequires“Some evidence” more scintilla

evidentiaryevidence. Id. there is no basis to thesimply support‘Where...
instruction,theory juryof the the is not entitled to such anrequested party

instruction, may deny party’sand the trial court the Id.properly request.”
omitted).(quotation supportingWe will search the record for evidence the

instruction,requested jury upholddefendant’s and we the denial of awill
requested jury instruction absent an unsustainable exercise of discretion.
Id.

“A person guilty manslaughteris of when he causes the death of
another . . . the influence of extreme mental or emotional[u]nder
disturbance caused extreme but which wouldby provocation otherwise

(2007).630:2,1(a) rule,constitute murder.” Under the common-law toRSA
reduce the crime of murder to the mustmanslaughter, provocation be so

killprovoke person personsevere or extreme as to a reasonable to another
(1983).Smith, 46,out of v. 123 N.H. Even if apassion.1 State 48 reasonable

act,have committed theperson would still the defendant must have been
LaFave, 15.2(c),§2actually provoked. Law atW. SUBSTANTIVE CRIMINAL

1 passion”Most modern formulations of the common-law “heat of doctrine measure both the
adequacy provocation severity response by person”of the and the of the a “reasonable

(2d 2003).SUBSTANTIVE CRIMINAL LAW §15.2(b)(10),2standard. W. at 504 ed.LAFAVE,
context, however, person provocationin the tort the in theUnlike reasonable standard context

conduct;acceptable, non-blameworthya it a fiction thatis not standard of rather is stands for
that, circumstances,recognition average personin ana centuries-old certain extreme even of

(“[T]heordinary maydisposition temporary atsuffer a loss of reason and control. See id. 495
kill.”).man, be,greatly provoked may manslaugh-reasonable however he does not Provocation

is, therefore, frailty,” person killingin fact that ater a “concession to human reflected the
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2003).(2d a not entitled toprovoked506 ed. And even defendant so will be
provoca-a instruction where the time between themanslaughter elapsing

killing persontion and the is such that a reasonable would have cooled. Id.
whatever,15.2(d), “[I]f,§ thatany appearsat 507. from circumstances it the

reflected, deliberated, anyor cooled of time before the fatalparty period
stroke was or if in there was time orgiven, legal presumption opportunity

murder,cooling, killing beingfor the will amount to attributable to malice
and and not to mental 40 Am. 2drevenge, disturbance.” Jur. Homicide

(2008).60,§ at 648
facts,Before applying principlesthese to the we note that our case law

has inapproached provocation manslaughter arguablytwo inconsistent
murder, Little,ways: as a lesser-included offense of see v.State 123 N.H.

433, 435(1983), murder,and aas “defense” to seeState v. 153N.H.O’Leary,
710, 713-14 (1996).(2006); 89,Taylor,State v. 141 N.H. 94-96 In contrast to

Little,our in provocation1983 decision which referred to manslaughter as
murder, Little, 435-36,a lesser-included of see 123N.H. at in Tayloroffense

to provocation manslaughterwe referred as a to murder. Seedefense
Taylor, 141 N.H. at 96. approved juryWe of the instructions in Taylor
because the trial court instructed the jury provocationto consider man­

murder,slaughter alongside second-degreeboth first and effectively treat­
ing provocation as a defense to both rathercharges than as a lesser-­

meriting jury’sincluded offense the attention only jury fullyafter the had
deliberated on first-degreeboth the and second-degree charges.murder
See id. Consistent this inholding, O’Leary,with we concluded that the trial
court erred when it juryinstructed the to consider the “lesser-included
offense” of provocation manslaughter only juryafter the acquittedhad first

murder; error,the defendant of second-degreefirst and despite this we
affirmed the defendant’s conviction because we found the error harmless.
See O’Leary, 153 N.H. at 713-17.

provocation 630:2,We have never treated manslaughter under RSA
1(a) as a true “defense” under the Criminal triggeringCode the notice

98(B) 101,ofrequirements Superior Court Rules and and we decline to do
Rather,today.so provocation is best understood as a “partial defense”

because, unlike traditional that dischargedefenses serve to a defendant’s
liability crime,for conduct that otherwise constitutes a provocation man­
slaughter comprises a set of mitigating negatecircumstances that can the

and,mens rea required for intentional murder even where they do not have
effect,negationthis can warrant injury "findinga the defendant of aguilty

response provocationunder an extreme mental or inemotional disturbance to extreme has
— —manslaughtercommitted a serious crime but not as serious a crime as first or

second-degree murder.
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less offense than murder under the Code. See Berman &separate, culpable
Farrell, Provocation as Partial and PartialManslaughter Justification

(2011)Excuse, 1027,52 L. 1045 this(recognizingWm. & MARY Rev.
self-defense,widely-accepted approach). insanityUnlike the defenses of or

630:2,1(a) eliminate,reduces,provocation onlyunder RSA but does not the
murder,2for on apunishment degreebased what the law conceivesas lesser

culpabilityof for acts done under the influence of extreme mental or
in responseemotional disturbance to extreme provocation.

defense,Although provocation only partialis a rather than a full
it can operate requiredbecause both to reduce the mens rea for murder

and to aprovide jury’s community’sbasis for the invocation of the sense of
raised,we conclude thatcompassion, provocation, properlywhen should be

similarlytreated to self-defense. to inAccordingly, guide trial courts the
future, that,we advise in a murder prosecution, provethe State must the

of provocation beyondabsence a reasonable doubt when the defendant
somepresents support findingevidence to a rational that he caused the

death at issue under the influence of extreme mental or emotional
by provocation. Wilbur,disturbance caused extreme MullaneySee v. 421

(1975).684, 704 example,U.S. For in a first-degree prosecutionmurder
630:1-a,1(a),under RSA where a defendant presents supportevidence to a

rational offinding provocation manslaughter, juries should be instructed
that to find the defendant guilty first-degreeof murder the mustState

(1)prove beyond a reasonable doubt: that the defendant caused the death
(2)victim;of the that “purposely”he acted under the special definition of

(3)630:l-a,in II;3that term RSA and that he did not act under the influence
of extreme mental or emotional bydisturbance caused extreme provoca­

jurytion. The should also given acquittalbe an first instruction indicating
that, if the jury finds the defendant not ofguilty first-degree murder

instructions,pursuant to the foregoing it should next consider whether the
doubt,proved, again beyondState has a reasonable the elements of

1(a): (1)630:1-b,second-degree murder under RSA that the defendant
(2) (3)victim;caused the death of the that knowingly;he acted and that he

did not act under the influence of extreme mental or emotional disturbance

2 statutes, person first-degreeIn our a convicted of murder must be sentenced to life
(2007).imprisonment possibility parole. 630:1-a, contrast,By personwithout the of RSA III a

manslaughter may thirty years imprisonment.convicted of be sentenced to no more than RSA
(2007).630:2, II

3 “purposely” first-degree components:The definition of infound the murder statute has two
(1) (2)object another;that the defendant’s conscious was to cause the death of and that the

object premeditated.defendant’s acts in offurtherance this were deliberate and See RSA
(2007).630:1-a, specific applicable first-degreeII This definition to the murder offense

1(a)630:l-a,proscribed by general “purposely”RSA is different from the definition of which
(2007).applies 626:2,II(a)into other crimes the Criminal Code. See RSA
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by provocation. again, jurycaused extreme Once the should be thegiven
ifacquittal first instruction and told that it finds the defendant not ofguilty

murder,second-degree it should then on to consider hego guiltywhether is
(1)provocation manslaughter,of the elements of this offense that thebeing:

(2)victim;defendant caused the death of the and that the defendant acted
that,either purposely knowingly. juryor The should also be instructed if it

deliberations,provocationreaches the crime of in itsmanslaughter the
may guiltydefendant be found of this if the provescrime State the

foregoing beyondtwo elements a if juryreasonable doubt even the
concludes that the defendant acted under the ofinfluence extreme mental

byor emotional disturbance caused extreme provocation.4
Turning case,now to the of thecircumstances instant we conclude that

undisputedthe facts inculminating Ear’s death reveal no evidence upon
provocationwhich a instruction was warranted. At least two passedhours

between the moment the defendant learned by telephone Roneythat had
been attacked and the moment the defendant and his friends found and

time,killed Ear. In that the defendant located a loaded gun, drove with his
Manchester,friends from Nashua to met with Roscoe and several others at

home, marijuana,Roscoe’s smoked and discussed how to theavenge attack
on Roney. The drive to Manchester took about one-half hour and the
discussion in Roney’s Then,home took at least an additional half-hour. with
the driving, theydefendant’s brother set out Roney’sto find assailants on
the they for,street. When found the they looking theymen were drove past

twice, corner,parkedonce or around the and discussed for about seven or
eight minutes who would do the shooting. groupAfter the settled on Roscoe

shooter,as the pulled off, it,the defendant out a itgun, wiped cocked and
Roscoe,gave tellingit to him gunthe was “smooth.”

This is notsequence consistent with a sudden emotional distur­
bance from which the defendant no regainhad time to control of his
passions. Even that Earassuming personwas the with Bill during the

before,Roneyattack on the day and that such attack both actually and
reasonably defendant,provoked the a reasonable person would not remain
in that extreme emotional state after to adriving city, meetingdifferent

retaliate,with several friends to discuss how to taking the time to smoke

4 provocation manslaughter specifiedThe instruction on the elements of in the text also takes
See,charged e.g.,account of factthe that this offense can be as a stand-alone crime. State v.

(1981).220,Darcy, is, prosecution121 preparedN.H. 221 That in circumstances where the is
accept adequate provocation,to the fact that the defendant meets the criteria for it can

disprove beyond by chargingeliminate the need to this circumstance a reasonable doubt the
only 630:2,1(a). York,violating 197, 199defendant with RSA Patterson v. New 432 U.S. n.3Cf.

(1977) (quoting providing prosecution manslaughter, provocationNew York instatute that for
proved).need not be



717

isThe lawprovokers.for one’sdriving to searchmarijuana, againand
extremefollowing provoca­passiona sudden rush ofdistinguishcareful to

State v.hand, on the other. Seetion, revenge,from a desire foron the one
(Kan. 2008). manslaughterA456, provocationHenson, 197 P.3d 464

where, here, the defendant hasasappropriatenotsimplyisinstruction
a reason­during whichof reflection and deliberationperiodafter akilled

15.2(d),LaFave, § atsupracooled.would have Seeperson’s passionsable
1977)(four(Ariz. a halfRamirez, 201, 213 and507; 569P.2dv.see also State

412,Colon,mind); v. 866 N.E.2dcool state of Com.to showhours sufficient
(“[W]here at(Mass. 2007) byis followed leastalleged provocationthe425

separated,and the victim arethe defendantduringa few minutes which
victim, voluntaryofchargeaseeks out theand then the defendant

added));(emphasisprovocationon is not warranted.”manslaughter based
2005) (“[E]ven(Mass.1125, whereKeohane, 829 N.E.2d 1130Com. v.

exists, of theif a leaves the scenedefendantprovocationsufficient
victim, isattack the the defendant. . . and then returns toprovocation

subside.”);toangerfor hisadequate opportunityto have hadconsidered
(Mich. 1991)346, (going to safe harbor471 N.W.2d 351People Pouncey,v.

time).coolingsufficientretrieving gunand
that he had notis the defendant’s contentionEqually implausible

his homicide reduced tocooled off. cannot haveactually “[A defendant]
byif cooled off the time hemanslaughter actually... he hasvoluntary

15.2(e),LaFave, Anger§ at 509. alone is notdeadly supraact.”commits his
instruction; law an extremerequiresto a theprovocationsufficient warrant

State,v.sufficiently Washingtonto a event.response provokingemotional
(Ind. 2004).Here,617, 626 leading upthe defendant’s actions toN.E.2d808

mind, guided byof not acalculatingreveal a calm and statekillingthe
sudden, beatingthe of hisby avengebut a desire topassionuncontrollable

(“A15.2(a),LaFave, revenge,§ for ofsupra passionat 494friend. See
omitted)).course, learningafter of the attack(quotationnot do.” Evenwill

gun, meetingto Manchester with a hisRoney, drivingon from Nashua
assailants,Roney’s theresponse, locatingto a violent andplotfriends

shirt,down with hiswipe gunhad the of mind to thepresencedefendant
slide, “smooth.” For thesegunand advise Roscoe that the wasrack the

in toreasons, refusingacted well within his discretionjudgethe trial
jury provocation manslaughter.the as toinstruct

Ill

by refusingtrial court erred toarguesnext that theThe defendant
a offense ofmanslaughterreckless as lesser-includedjuryinstruct the on

chargingIn to the indictment themurder. additionsecond-degreereckless
murder, in acharged separatehe also wasfirst-degreewithdefendant
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indictment with second-degree allegedly recklesslymurder for causing the
death of Kar under circumstances manifesting extreme indifference to the

1(b) (2007).630:l-b,value of human life. See RSA

In ageneral, chargeddefendant with one offense is entitled to have
jury any Cameron,the consider lesser-included offenses. State v. 121 N.H.

(1981).348, 350 safeguardsThis rule criminal defendants’ due process
rights by providing juries an to convicting onlyalternative on the crime the
prosecution opted to andcharge minimizing juriesthe risk that will make

Alabama, (1980).“all or nothing” 625, 637-38decisions. See Beck v. 447 U.S.
theWhether defendant is entitled to a lesser-included offense instruction

two-part first,involves a inquiry: the lesser offense must be embraced
offense;within the definition greater second,of the and the evidence

adduced at trial must aprovide rational basis for a guilty on thefinding
Thomas, (2006).lesser offense. 189,See State v. 154 N.H. 192

The anyState contends that error in failing to instruct jurythe on
reckless manslaughter was beyondharmless a Anreasonable doubt. error
is only determined,harmless if it is beyond doubt,a reasonable that the
verdict was not by Hernandez, 394, 402affected the error. State v. 159N.H.
(2009).The State bears the burden of thatproving an error is harmless. Id.

concedes, must,The State itas that reckless manslaughter is a
1(b)lesser-included 630:2, (2007);offense of murder. See RSA State v.

Howland, 413, (1979).119 N.H. 416 alsoWe assume without deciding that
the evidence at trial would supportedhave a rational conclusion that the

(ratherdefendant acted merely recklessly than recklessly with extreme
life)indifference to the value of human in giving Roscoe gunthe used to kill

case, however,the victim. In this any inerror torefusing instruct the jury
on reckless manslaughter was harmless beyond a reasonable doubt. The
defendant chargedwas murder,with two offenses: first-degree requiring
that the defendant caused 630:l-a, 1(a)Ear’s death purposely, see RSA
(2007); murder,and reckless second-degree thatrequiring the defendant
caused Ear’s death recklessly under circumstances manifesting extreme

life, 1(b)indifference to the 630:l-b, (2007).value of human see RSA The
trial judge instructed jury offenses,the as to both correctly identifying
their elements for the jury’s Further,consideration. the judge issued an
“acquittal instruction,first” telling jury theythe must first acquit the
defendant of first-degree murder before considering the lesser offense of
second-degree murder. Because the injury this case convicted the defen­
dant purposefulof first-degree murder though theyeven optionhad the of
convicting the defendant of the less serious offense of reckless second-­
degree murder under circumstances anmanifesting extreme indifference



719

not have consideredlife, wouldjuryit followsthat thehumanthe value ofto
(not involvingmanslaughterof recklessoffensestill less seriousthe

Welife) such an instruction.if it had receivedto evenindifferenceextreme
wasan instructiongivein to suchfailingerroranyconclude thattherefore

doubt.a reasonablebeyondharmless

IV

ofrecordingjailhouseof aobjects to the admissionthe defendantFinally,
(who on anincarceratedwas at the timeRoscoea conversation between

Roscoematter) recording,In thatinformant.and a confidentialunrelated
toleading upcertain detailsthe victim and sharedhavingto shotconfessed

that the wasgunthe informantHe also toldfollowing shooting.theand
“Mike,”to whichin the same sentenceand referredalready “cocked back”

— the“Mikey”thatRoscoe if he meantinformant to asktheprompted
— intelligibly answerfor him. Roscoe did notgunhad cocked thedefendant

recordingthis con-thatarguesThe defendantquestion.the informant’s
and federalviolated his statehearsay and otherwisetained inadmissible

admittedproperlythat the courtThe contendsrights.confrontation State
interest, wasanyand that erroragainst penalrecordingthe as a statement

harmless.

exchangethethat the admission ofdecidingAssuming without
waserror, anythat such erroragree with the Stateconstituted we

aharmless, beyondprovethe State mustharmless. For an error to be
Hernandez, at159 N.H.it not affect the verdict.reasonable doubt that did

doubt if thebeyondharmless a reasonablemay“An error be402.
nature,overwhelmingis of anguiltof the defendant’salternative evidence

cumulative ormerelyif the inadmissible evidence isor andquantity, weight,
guilt.”evidence ofstrengthin to the of the State’sinconsequential relation

omitted).(2003) Here,565, the(quotationN.H. 567Thompson,v. 149State
(1) shooterto Roscoe’s role as theonly proveconversation tendedrecorded

(2)shooting,the and theof certain details ofand his recollections
defendantfor Roscoe. Thecocking weaponrole in the murderdefendant’s

latter,to the the defendant’spoint.not the former Asdisputedoes
First, testified atfor two reasons. Andrew Gonzalezunavailingisargument

Roscoe, makinghanding it togunthat defendant cocked the beforetrial the
Second,fact.cumulative as to thatportion recordingof thedisputedthe

is, here, whollyguncocked the on the factsor not the defendantwhether
if that fact lent someaccomplice liability.of Evenunnecessary findingto a

sharedcontention that the defendantto the State’sprobative weight
overwhelm­kill, the defendantagainstto the other evidenceRoscoe’s intent

example, Clagonkill Kar. Forhim in the scheme toingly implicated
call to Nashuathat, telephoneRoscoe aplacedaftertestified sometime
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asking personthe on the other “bringend of the line to that thing,” the
defendant and his brother arrived at inRoscoe’s home Manchester. Roseoe

defendant,asked the in ifperson, he had “thebrought thing” and the
defendant that,confirmed that he had. andClagon Gonzalez both testified
after the defendant and his friends located targets, theytheir parked
around the corner to discuss who would do the shooting; Gonzalez testified

And,that the defendant volunteered to do it. most importantly, Clagonboth
and Gonzalez testified that Roseoe,the defendant gunhanded the to who
then walked around the corner evidence,and shot Kar. Given this even

disputedabsent the portion of the recorded conversation between Roseoe
informant,and the confidential there remained overwhelming evidence to

asupport finding guilt beyondof a reasonable doubt.

Affirmed.
DALIANIS, C.J., DUGGAN,and CONBOY,JJ.,HICKS and concurred.

Merrimack
No. 2010-548

Chase Home for Children & a.

v.

HampshireNew Children,Division for Youth and Families

15,Argued: September 2011
Opinion 22,Issued: November 2011


