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Accordingly,New the failed toHampshire. plaintiffs provide sufficient
evidence to demonstrate that the trust’s principal place of administration

Thus,Hampshire.was New we need not address whether RSA 564-B:2-202
inoffends due the context of this case.process

Reversed.

ConboyC.J., Duggan,Dalianis, Lynn, JJ.,and and concurred.
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(Diana Fenton,E.Delaney, attorney generalMichael A. assistant
brief, Morell,attorney general, on the and Susan G. senior assistant

attorney general, orally), for the State.

Phelan, defender, Concord,Pamela E. appellateassistant of on briefthe
orally,and for the defendant.

DUGGAN, defendant, Hernandez,J. The Ivonne by jurywas convicted a
murder, 630:l-b, 1(a), (b) (2007),one count of degreeof second RSA two

assault, (c)degree 631:2,1(b), (2007),counts of second RSA and countone
(2007).conduct,of reckless RSA 631:3 On appeal, arguesthe defendant that

C.J.)(Lynn,the Trial byCourt erred motiondenying her to suppress
statements she made to andpolice by findingthe one of the State’s

tocompetent testify.witnesses We affirm.
inViewing State,the evidence the mostlight favorable to the the record

following. 1, 2008,the On the ofsupports evening May Ivonne Hernandez
Cityher car in the Hall lot inparked parking She thenNashua. walked to

nearbya bar where she drank four and spentbeers several watchinghours
Meanwhile, Beaudoin,Karaoke. Matthew Goodspeed,Robert Brooke

Garger, Hall,and Mariah at aHughes were different bar near City
drinking socializing.and

a.m., Beaudoin,Around 1:00 Garger, Goodspeed Hughesand left the bar
gathered in Cityand the Hall lot. inParking They parkingstood the lot

car,near Hernandez’s talking laughing. theyand While talking,were
Hernandez left bar to Citythe and walked her car in parkingthe Hall lot.

car,As Hernandez her sheapproached group.saw the One of the State’s
them,witnesses thattestified Hernandez started yelling thingsat saying

like “f-^ you.” Garger yelled back, and there testimonywas at trial that
slappedHernandez then in theGarger point,face. At some the rest of the

alsogroup began yelling swearingand at andHernandez her forridiculing
a New York decal onYankees she had her car.

exchange,After this car,Hernandez into hergot started it and backed
of space.out the parking One witness testified that as wasHernandez

driving away, group yellthe continued to at her and Beaudoin onbanged
car lot,her with his hand. leftHernandez the Elmparking drove across

andStreet entered a narrow dirt lot.parking As the left the Hallgroup City
parking home,lot and began walking Hernandez turned her car around and

directly trial,drove towards the Atgroup. one witness thattestified
Hernandez then revved her engine and group.accelerated towards the
Hughes attempted jump way, knee,to out of the but the car hit her causing
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into acrashedand thenBeaudoinalso struckinjury. The cara minor
morninglater thatand diedinjured,severelywasmeter. Beaudoinparking

at 10:30.
andgotthen out911 andimmediately calledcrash, HernandeztheAfter

the scene withinarrived atThe policeher car.the front ofbykneeled
Sheapologizing.andcryingvisibly distraught,Hernandez wasminutes.

strikingfaceby hernose causeda laceration to herfrombleedingwas also
Atfor treatment.hospitalthetaken towheel. She wassteeringthe

to thehospitalthea.m., taken fromHernandez was6:30approximately
in cell.holdingaplacedandwhere she was bookedstationpolice

escortedand Testaverdea.m., Molinari11:00 DetectivesAt around
The detectivesan interview.cell to a room forholdingtheHernandez from

Hernandezand video recorded.be audiothat the interview wouldexplained
and the detectivesher to the interviewa withbringallowed to blanketwas

interview lastedThebars, cigarettes.boxes andjuicegave her breakfast
two hours.approximately

the detectivesinterview, informedHernandezof thebeginningAt the
herhad obtainedthat sheEnglish;understandthat could read andshe

thatmarijuana; andhad smokedGED; of the incident shedaythat on the
herexplainedTestaverde thennight.thathad drunk four beersshe

Hernandez askedrights,theseexplainingrights. As he wasMiranda
toldIn Testaverdeagainst response,her.”“gothe detectives wouldwhether

um, Anything....with a crimeHernandez, chargedwerenight you“Last
reportsall ourOK, in court... we writeagainst youusedyou say, can be

happened.”say. . . and here’s whatand, just itpresentand weup,
and HernandezrightsMirandareviewingfinished herTestaverde then

rights.a of hersigned waiver
thereafter, Beaudoin OK.”inquired “[was]whetherShortly Hernandez

dead, but Testaverdealready pronouncedbeenBy point,this Beaudoin had
treatment____We gonnathat he’s be OK.”hopegetting“He’s somereplied,

extent ofdownplayhe did thetrial, althoughthatAt Testaverde testified
dead.that the victim washad not been awareinjuries,Beaudoin’s he

interviews, minimiza-employsheduring generallythatMolinari testified
was not at all confron-that this interviewtechniques.tion He also stated

tational, actually “friendly.”that itand was
interview, the alter-Hernandez describedthe remainder of theDuring

that after shein lot. told the detectivesparkingthat occurred the Shecation
lot, scared.she wasparkingto the dirtinto her car and drovegot

turned her carinterview, claimed that sheHernandeztheThroughout
home, was anthat the incidentgotoonly because she wantedaround

However, Detectivewhenaccident, anyone.want to hitand that she didn’t
you’rearound, say you. . . thinksaid, you’re gonna“YouturnTestaverde
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. . . I’m I’mgood going say-a Red Sox fan a better Yankee’s fan. And to
you. what talkingscrew Is that we’re about here?” Hernandez responded,

‘Ya.”
interview,About fifty-six followingminutes into the the oc-exchange

curred:

youTESTAVERDE: close want[H]owDETECTIVE did to come
to [Beaudoin]?

HERNANDEZ: Not. . . . .pff.

NotDETECTIVE TESTAVERDE: close?

HERNANDEZ: No. No.

me,youDETECTIVE TESTAVERDE: Between and and [Detec-
Molinari], OK, room, OK,tive in inside,the three of us this inside

your youheart... did want run thatto over?[sic]

No.HERNANDEZ: No. God no.

Hernandez then continued to thatexplain the incident was an andaccident
that she did want However, later,not to hit anyone. a few minutes
Hernandez told Testaverde that witnesses would think she runwanted to

asked, “Ivonne,Beaudoin over. second,Testaverde splitfor that wasn’tthen
that true?” Areplied, that,and she ‘Ya.” few minutes after Testaverde
inquired how she felt when driving asked,she was the group.toward He

you get sight it,“[W]hen that on people you gunthese and and you start
yougoing, get that Ifeeling, F-U. Am wrong?” responded,Hernandez “No
not.”you’re

trial,Before the defendant tomoved have these inculpatory statements
suppressed. trial judgeThe thedenied motion.

I

On appeal, the defendant that theargues duringstatements she made
police and, therefore,the interrogation involuntarywere their admission

violated her to dueright process under the HampshireNew and Federal
CONST,CONST., XIV; I,Constitutions. U.S.See amend. N.H. pt. art. 15.We

first review the defendant’s arguments under the State Constitution. State
Rezk, 483, (2004).v. 150 N.H. 486

I,Under Constitution,Part Article 15 the Hampshireof New for a
defendant’s trial,statement to be atadmissible the State must prove
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v.Statevoluntary.the wasa doubt that statementbeyond reasonable
(2010). avoluntary isParker, 203, a statement is160 N.H. 207-08 Whether

will notby court. Id. at 208.Weof fact to be determined the trialquestion
the deter-unlessthe trial court’s determination of voluntarinessreverse

evidence, lightinviewed theweightmanifest of theagainstmination is the
to Id.most favorable the State.

suppressedher should have beenThe defendant asserts that statements
First, theshe contendsinvoluntary separate grounds.as based twoupon

Second,upon confidentiality.in a ofpromisestatements were made reliance
totalityinvoluntary based theuponthat the statements wereshe contends

separately.of address each argumentthe circumstances. We

A

in oflightwe the of aGenerally, determine voluntariness statement
Parker, atsurroundingof all circumstances. 160 N.H.totalitythe the

However, test tototality applyof the circumstances “does not208-09. the
Instead,at 209. the rule that a statementpromises confidentiality.”of Id. is

theconfidentiality involuntaryin of is underupon promise“made reliance a
495, (1989).McDermott,v. 131 N.H. 501State Constitution.” State

me andThe defendant that Testaverde’s -statementargues “[b]etween
room, OK,OK, inside, youryou the three of us in this insideand [Molinari].

Theconfidentiality.an of Stateimpermissible promiseheart...” constitutes
to the wasnoting prior interrogation,that the defendantdisagrees,

express warningof her an that whatrights, includinginformed Miranda
Further, argues,be her in court. the Stateagainstshe said could used

defendant, or that her wouldimplied,Testaverde never told the statements
phrasethe inagainst criminally using question,used her and afternot be

changed his“quickly language.”he
confidentialityof in Statepolice promisesfirst the issue ofWe addressed

McDermott, promisea renders state-v. where we determined that such
McDermott, N.H. atinvoluntary the 131ments under State Constitution.

McDermott, drug agentsIn misled the defendantrepeatedly501. federal
Thehis would remain confidential. Id. at 498-99.believinginto statements

Drugan for the Enforcement Adminis-was informant federaldefendant
(DEA). he met with DEA to discussinitially agentstration Id. at 497.When

informant, aboutprovidean he was reluctant to informationbecoming
him had neveragents theyId. The assured thatpast.himself or his criminal

DEA. The defendantprosecuted by the Id.cooperatingseen a individual
whoknowingtopastmost of criminal and even admitteddisclosed his

homicide, his involve-an but refused to elaborate oncommitted unsolved
in the homicide. Id. at 497-98.ment
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Later, meetingthe defendant had another with a DEA agentfederal
running money.because he was out of Id. at 498. During meeting,this the

agent money”a on inplaced “pile of the table front of the defendant and
knowinginsisted on the of the atdetails unsolved homicide. Id. 498-99.The

agent then assured the defendant that the information providedhe “would
not leave the office.”Id. 499. The the DEAagent explainedat “that simply

toneeded the information ... avoid at trial and that the DEAsurprises”
obtain cooperationwould never from if it prosecutedinformants them

upon they provided.based information TheId. defendant then confessed
confessed,his in theinvolvement homicide. After the defendant the agent

told the defendant his statements would not be used him inagainst court
because he did not Miranda warnings.receive Id. The defendant pro-
ceeded to elaborate on the details of murder.the Id.

later,A Hampshirefew months chargedNew authorities the defendant
degreewith first murder attemptedand to use his tostatements the DEA

agents himagainst at trial. See id. at 496-99. On we heldappeal, law
may not promise confidentialityenforcement use a of to obtain incriminat-

ing information. Id. at 501.We determined that under the State Constitu-
tion, a ofpromise confidentiality renders statements inmade reliance upon

promisethat involuntary and See id.inadmissible.
Parker,In appliedwe The inthe McDermott rule. Parkerdefendant was

informed thethat would be giveninterview recorded and was Miranda
Parker,warnings before the began.interview 160 205.N.H. at About two

interview,hours into the the detective told the defendant youthat “[w]hat
tell me in stayand what we deal here you.”with can between andme Id. at

omitted).211 (quotation The detective furtherthen confirmed the promise
confidentialityof by to thesaying youdefendant “what me intell here ...

omitted).to godoesn’t have to [your (quotationId. at 205mother].”
When immediately information,the defendant notdid divulge the

encourageddetective him byto confess implying that the defendant would
not be prosecuted. Id. at 206. Specifically,the detective told the defendant
that he to truthneeded know the say hey, you[he“before could] know

once____It’s him____what? a guy.This is decent He crossed linethe behind
and,Get a little counseling and it’s over.” Id. The trial court determined

“that the detective’s merely suggestedstatements an atmosphere of
omitted).confidentiality.”Id. at (quotation reversed,210 We finding that the

detective’s statement constituted an impermissible promise of confidenti-
and, result,ality aas the defendant’s involuntary.statements were Id.

—theAlthough plain meaning of me you” phrase“between and the
—byuttered Testaverde theduring that whatinterrogation implies is said

confidential, 211,will remain atid. this case differs from McDermott and
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notonce. didcase, onlywas used TestaverdephraseIn this theParker.
confi-that would remainher statementsreassure Hernandezrepeatedly

anyatconfidentialitydential, any language implyinghe did useand not
state thatimplyNor he ever orduring the interview. didpointother

Indeed, made it clearfor crime. hetheprosecutedHernandez would not be
could, incriminatingand state-that her statementsbeginningfrom the

would, her.prosecutements be used to
ain uponthat a statement made reliancethe law remainsAlthough

here wasstatementconfidentiality involuntary,of is Testaverde’spromise
rendersconfidentiality thatpromisethe kind of ofimpermissiblenot

hintedHisunder the State statementinvoluntary Constitution.statements
Parker,In the officersnot it.confidentiality, explicitly promisebut didat

“in interrogationthat all [theof the defendant’s statementspromised
officers,the“stay specificallythe defendant andwould between”room]”

histhe not be revealed tothat defendant’s statements wouldpromised
mother, toonly requiredlater that the would besuggestedand defendant

Parker, McDermott,In the officerlittle 160N.H. at 211.get counseling.”“a
leave theonly that the defendant’s statements would notpromisednot

room, warnings, these statementspromisedbut also that without Miranda
McDermott, 499.used the 131 N.H. atagainstwould not be defendant.

that,however, most,Here, phrase impliedused a one time atTestaverde
thispolice usingto the fromconfidentiality. discourageWhile we continue

policeto oflanguage, possible promisesof and will continue examinetype
circumstances of thisconfidentiality closely,we conclude that in the narrow

case, and not rise tophrase youTestaverde’s use of the “between me” did
promise.of such a The trial the defendant’sproperlythe level court denied

suppress.motion to

B

that herargues involuntaryThe defendant also statements were because
thealluding confidentiality, totalityin addition to the statement to the of

surrounding the the statementsother circumstances interview rendered
other the that herinvoluntary. Specifically,among things, arguesdefendant

experience police,were she no withpriorstatements coerced because had
a lesssteering duringshe hit her head on the wheel serious car accident

tohours the there was no evidence asinterrogation,than twelve before
theinterrogation, duringshe had before the andany sleepwhether

the minimization and other similar tech-interrogation, police employed
niques.

voluntary,“In a is we look atdetermining [statement]whether
freeessentiallythe individual of anproductwhether actions of an are the

omitted).Rezk, (quotation. . . .” at 487and unconstrained choice 150 N.H.
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A byis if it is “the of a willinvoluntary product policeconfession overborne
Parker,tactics, a of a 160incapableor of mind conscious choice.” N.H. at

omitted). determination,(quotation making208 In a voluntariness the court
circumstances,alltotality includingthe of surroundingconsiders the

interrogation.of the and ofcharacteristics accused the details the Id.

The evidence the thesupports determination that defendant’s
interview,to policestatements the were At the the defendantvoluntary.

blanket,was a foodgiven Althoughallowed and was and drink. the
notapparently any prior experience police,defendant did have with she is

of average policeat least lack ofintelligence. experienceWhile is certainly
considered,a necessarilyfactor to be it does not theimply that defendant

Damiano,a meaningful 742,cannot make choice. v. 124 N.H.State 747Cf.
(1984)(holding mental illness does not a involuntaryrender confession as a

law). Further, despitematter of the fact that the defendant had been
before,drinking nightthe there was no evidence that she was drunk or

significantly impaired at the time of interview. v. Chapman,the StateCf
390, (1992) (confession135 401 voluntaryN.H. thougheven defendant was

confession).theinebriated at time of

—The interview itself was “not an or oppressive length”inordinate
it lasted thanless two hours. See 135 N.H. atChapman, (finding401 a two

inordinate).and a half hour interview was not oroppressive At the
interview,beginning of the explainedTestaverde read and carefully the

rightshermeaning of Miranda and obtained a compliancewaiver. While
with Miranda does conclusivelynot that aestablish defendant’s subse­
quent voluntary,statement was it is theone of factors the trial court may

Bilodeau, (2010).v. 759,consider. State 159 N.H. 764 The detectives never
promised and, above,the defendant leniency explainedas we the single
reference to did notconfidentiality Further,taint the entire interrogation.
the interrogation was not hostile. See Chapman, 135N.H. at 401.At the end

interview,of the even agreedHernandez that the detectives treated her
Hall, 671, (2003).with respect throughout. State v.See 148 N.H. 673

Although admittedlythe detectives techniquesused minimization and were
“friendly” defendant,to the the police are not fromprohibited misleading

id.,a suspect, and friendly police conduct does not alter the voluntariness
Hammond,of a 401,defendant’s statements. State v. 144 N.H. 405-06

(1999).
case,In this the supportsevidence the conclusion that the defendant’s

were productstatements the of a free and choice.unconstrained Based
evidence,upon saythis we cannot that trialthe court’s determination was

against manifest ofweightthe the evidence. affirmAccordingly,we the trial
findingcourt’s that the defendant’s statements voluntary.were
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greateraffordsIn of the that the State Constitutionlight fact
Constitution, Hammond, 144 atN.H.the Federal seeprotection than does

Constitution.404, the same result under the Federalwe reach

II

lot,in the Hall ColleenDuring City parkingthe initial confrontation
woman,” sleepingHake, as a “homeless wasby partiescharacterized the

herto callplannedof The Hake andsteps City deposednear the Hall. State
trial, to Hake’sthe defendant moved excludeas a witness at trial. Before

court held acompetent.the that Hake not Thetestimony on wasgrounds
competentat trial found the witnesshearing judgewhich thecompetency

histestify, rulingto allowed that could be revisited.but
the presentedat defendantcompetency hearing,In her motion and the

Forhad and delusional beliefs.that Hake mental health issuesevidence
manyHake that did not know howhearingat the testified sheexample,

had, her doctor told her shepregnant,children she and that when she was
birth,child, she saw “aboutonly gavewith one but when shepregnantwas

thatdeliverytaken out of the room. Hake also testified shesix” babies
by imposterand an who lookedreplacedher mother was abductedbelieved

like her real mother.
trial, judgeatbut before Hake testified the trialhearing,After the

revisitjury’s presence competency.a voir dire outside the toconducted
dire, Hake that that she was underDuring voir testified she understood

determiningaimed at whether sheaccurately questionsoath and answered
and lie. Hake notthe difference between the truth a wasunderstood

her health or her delusionalquestioned problemsfurther about mental
againThe concluded the witness wasduring judgebeliefs voir dire. trial

“I no as thistestify, questionto have to witness’competent explaining,
truth and to do so.” Onunderstanding abilityof her to tell the herobligation

it Hakethat the trial court erred when foundappeal, arguesthe defendant
competent testify.to

contains evidence to the trial court’ssupportWhen the record
thatcompetency,of we will not overturn determinationdetermination

46,Mills, 136an unsustainable of discretion. State v. N.H.absent exercise
(1992). ofthe49-50 on trial court’s firsthand observationsdepends“[M]uch

(1994).Briere, 617, Because the trialv. N.H. 620the witness.” State 138
witness,being to theposition directlycourt is in the of able observeunique

greatto deference.”competentconclusion that the witness is is entitled“its
Id.

presumptiona thatRule of Evidence 601 createsHampshireNew
601(b).R. This can bepresumptionare See N.H. Ev.competent.witnesses
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by findings capacity observe,overcome that the “lacks towitness sufficient
remember narrate as well dutyand as understand the to tell the truth.” Id.

inImplicit understanding dutyan of the to tell the is antruth understand-
Horak,ing of the distinction between the truth and a lie. v.State 159 N.H.

(2010).576, 579 The focus of competencya determination is whether the
witness such anpossesses understanding.

case,In this the trial court held a hearing on the motion to exclude
testimonythe andwitness’s later conducted voir dire of the witness during

dire,the trial. At the hearingboth and voir the court able towas observe
the witness. Although the witness had mental health problems and some

beliefs,delusional the ofpresumption competency is not rebutted merely
may 487,because a be ill.mentallywitness State v. 114 N.H.Keyes, 490-91

(1974)(“[Although at one persontime an insane was toincompetent testify,
the present rule is that one insane ifmay testifywho is ... the trial judge

truth].”).dutyfinds he the the[understands to tell The record supports that
the witness understood dutyher to tell the truth and the trial judge’s

thatdetermination the competent testifywitness was to was not an
ofunsustainable exercise discretion.

Affirmed.

Dalianis, C.J., CONBOY,JJ.,and Hicks and concurred.
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