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defender,Phelan, Concord,E. appellatePamela assistant of on the brief
and for theorally, defendant.

defendant,Lynn, Marshall,JeffreyJ. The appeals his convictions in the
—J.)(Nadeau,Superior Court dispensing drugof a controlled death

318-B.-26, (2004),resulting, see RSA IX receivingand stolen property, see
(2007).RSA 637:7 affirm.We

I

supports 21,2007, Fosher,The record the Onfollowing. AnthonyOctober
adults,several other and the defendant togetherwere at the Comfort Inn

in Portsmouth to a game.watch Red Sox of theSeveral adults were
alcohol; ofdrinking Fosher had a case beer was byand described others as

very intoxicated. point duringAt some the evening, began askingFosher
anyone getwhether could for him.cocaine The defendant made some calls

cocaine,in an geteffort to himgavethe and Fosher to it.money purchase
cocaine,The left purchase saydefendant to but calledlater to that he could

only get heroin,heroin. Fosher indicated that he wanted the and continued
to drink alcohol. The defendant returned and gave bagFosher a of heroin.

heroin,Fosher snorted an amount of others,as did ofsome the before
atpassing point.out some

The not provide anydefendant did Fosher ofwith the alcohol that he
however,drank night. testimony, that,that There was givingwhen Fosher

heroin,the the defendant told ofanother the adults that she should “watch
Fosher,out for” and “[l]ook over” because Fosher could fromdie consum-

ing state,the entire of heroin.bag Due to his intoxicated Fosher had
difficulty up lines;in thebreaking heroin into the defendant commented
that lines “reallythe looked big.”

p.m.At 12:42 next day, 911,the girlfriendthe defendant’s called as
Fosher was non-responsive. moneyShe took out of pocketFosher’s and

defendant,gave it to the who also took a moneybag bagand a of leftover
heroin. He then left Comfort Innthe before andpolice paramedics arrived.

pronouncedFosher later,was dead at the hospital. daysThree policethe
arrested the defendant.

The defendant was indicted aby Rockingham onCounty grand jury
—charges of receiving stolen andproperty dispensing a controlled drug

death resulting. evidence,At the close of all the he unsuccessfully tomoved
drugdismiss the charge, arguing that the hadState introduced insufficient
proveevidence to that herointhe caused Fosher’s death requiredas under

318-B:26,RSA IX. Subsequent jury findingto the him onguilty both
charges, unsuccessfully verdict,the defendant moved to set aside againthe

evidence,an ofarguing insufficiency the and arguing jurythat the verdict
againstwas the weight of the evidence as to causation. This appeal followed.
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(1)in: denyingtrial erredthat the courtarguesthe defendantappeal,On
—druga controlledcharge dispensingto ofmotion dismiss thepre-trialhis

of the elementsallegethe failed to allbecause indictmentresultingdeath
(2) the Stateoffense; to dismiss becausedenying his motionof the

(3)evidence; to set aside thedenyingand his motioninsufficientintroduced
Further, hethe of the evidence.against weightit wasverdict because

the record ofvacated becausethat both of his convictionsmust becontends
Weof trial lost could not be reconstructed.necessary portion his was anda

his in turn.argumentsaddress

II

in denyingtrial court erred hisThe first contends that thedefendant
—druga controlledcharge dispensingto the ofpre-trial motion dismiss

I, the and thePart Article 15 of State Constitutionresulting. Citingdeath
Constitution, con­to heFifth Fourteenth Amendments the Federaland

“[tjhese torightsconstitutional dueimplicatethat issues [his]tends
of of theallegesindictment that all the elementsprocess grand juryand a

the of the Fifth AmendmentJuryBecause Grand Clausecharged offense.”
and, thus,Amendment,into the Fourteenth doesincorporatedhas not been

(9th993,states, Lewis, Cir.to v. 489 F.3d 1003 n.10not the Gauttapply
(2010)3020, 3034-35, n.132007); Chicago, 130 S. Ct. 3035see McDonald v.

cases), only the Constitution.argumentswe address his under State(citing
statutory interpretation,law andquestionthis a of constitutionalBecause is

(2009).C., 525,re N.H. 527our is de novo. In Alex 158review

I, subjectthatprovidesArticle the State Constitution “[n]oPart 15 of
crime, offense,any fullyor until the same is andshall held to answer forbe

him.” also 601:4substantially formally,and described to See RSAplainly,
(2001) (“An if itindictment, or is sufficient sets forthcomplaintinformation

notsubstantially formally, necessaryand it isfully, plainly,the offense and
statute, on itbylaw or ordinance which isspecialto set forth therein the

founded”). standard, informTo constitutional an indictment mustmeet this
chargedhe with sufficienta the offense with which isdefendant of

protectat the timeto him to for trial and samespecificity prepareenable
in time for the same offense.See Alexjeopardyhim from a secondbeing put

C., merelynot to state the crime with whichenoughN.H. at 527. It is158
the elements ofbeing charged; the indictment must includea defendant is

inidentify the offense fact. See id.the with sufficient toallegationsoffense
however, therefactual isspecificity,crime has been identified withOnce a

maybythe which a defendant haverequirementno that actsadditional
304,MacElman, 154 N.H. 313identified. State v.committed the offense be

(2006). have been moreThe not whether the indictment couldquestion is
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certain and itcomprehensive, but whether contains the ofelements the
and aenough specific chargesoffense facts to warn defendant of the against

him. Id.
318-B:26,RSA IX reads:

manufactures, sells,Any person who or any. . . . . .dispenses
drug II,in I anycontrolled classified schedules or or controlled

drug thereof, 318-B:2, I-a,analog in violation of RSA I or is
strictly hable for a injection,death which results from the

substance,ingestioninhalation or that mayof and be sentenced to
forimprisonment life or for such as mayterm the court Fororder.

section,purposes of this the person’s manufacturing,act of
dispensing, sellingor a the of asubstance is cause death when:

(a) injection,The inhalation or ingestion of the substance is an
occurred;antecedent but for which the death would not have and

(b) The death was not:

(1) in justTooremote its occurrence as bearingto have
on person’s liability;the or

(2) dependentToo upon conduct of personanother
which was to injection,unrelated the orinhalation

ofingestion effect,the substance or its to have justas a
bearing person’son the Itliability. shall not be a defense
to a prosecution under this section that the decedent
contributed to byhis own death his purposeful, knowing,

negligent injection,reckless or ingestioninhalation ofor
the by consentingsubstance or his to the administration

the„of bysubstance another. inNothing sectionthis shall
be construed to limitpreclude anyor prosecution for

Ahomicide. conviction underarising this section shall
not merge with a drugconviction of one as a enterprise
leader for anyor other offense defined in this chapter.

case,In this for the indictment to have been constitutionally
sufficient, it must have communicated to the defendant that he chargedwas

proscribedwith adispensing drugcontrolled and a death resulted from
injecting, orinhaling, ingesting Here,that controlled drug. the indictment

that, read,justdid as it in pertinent thatpart, the defendant “committed
—the crime of Dispensing Controlled Drug Death inResulting... that: 1.

Jeffrey E. Marshall 2. aknowingly, dispensed quantity of the controlled
Fosher, and,drug Anthonyheroin to 3. subsequently, said heroin was

Fosher,by,inhaled ingested Anthony death,4. in hisresultingand/or
to ofcontrary the form the inStatute such case made and .provided .. .”
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it didwas insufficient becausethat the indictmentarguesThe defendant
“anor of the heroin wasingestioninhalationallege that Fosher’snot

death notnot died or that his washe would havebut for which”antecedent
bearing defendant’s]have onjust [thein its occurrence to“too remote

... as to haveof anotherdependent upon personor conductliability” “too
(b).318-B:26, IX(a),liability.” RSAdefendant’s]on thejust bearing [thea

(b)IX(a)318-B:26, and constitutethat RSAThe defendant contends
disagree.in the indictment. Weallegedof crime that had to beelements the

IX, in318-B:26, only engagea notdefendant mustTo violate RSA
drug),a controlled(manufacturing, selling dispensingorcertain conduct

(the fromvictim’s deathspecifiedcause a result to occurbut also must
liabilitycriminal todrug).or the controlled Forinjecting, inhaling ingesting

this, must be thein as the defendant’s conduct bothattach crimes such
result. 1W.“proximate” prohibitedand the cause of the See“but-for” cause

(2d 2003);LaFave, 6.4(a), at ed. see§ 466Substantive Criminal Law
(2003). 318-B:26,IX(a)364, RSA setsv. 149 N.H. 366Lamprey,also State

causation. Modelthe Model Penal Code’s formulation of “but-for”forth
(1985). IX(b)2.03(l)(a), 318-B:26,§ sets forth onePenal Code at 253 RSA

causation. id.“proximate”of the Model Penal Code’s formulations of See
2.03(2)(b), (3)(b).§

specificallyof a criminal sets forth testsRegardless whether statute
— i.e.,causation, rules“the law of causation thelegal proximatefor and

aa conduct be deemed to have ‘caused’that define when defendant’s will
— to allpurposesfor of the criminal law offensesparticular appliesresult

causation, down to mostrequire first-degreethat of from murder theproof
(AlaskaState, 1226, 1235Rogers App.minor misdemeanor.” v. 232 P.3d Ct.

736,366;2010); at v. 140Lamprey, Seymour,see also 149 N.H. State N.H.
(“Causation(1995)(1996); 349, anv. 139 N.H. 353 isSoucy,746 State

beyondof crime of The must amanslaughter. prove,element the State
doubt, the a link from criminal act to thereasonable existence of causal the

(b)death.”). IX(a)viewed, 318-B:26,Thus, and are notproperly RSA
explainto further kind ofproved,additional “elements” be but rather the

may under this statute.liabilitycausation before criminal attachrequired
IX(a) (b)318-B:26, appliedthe law to be whenRSA and constitute

causation, is, resulting,”the of “deathwhether element thatdetermining
has been met.

of causationthe assertion that for the elementrejectWe defendant’s
explained.must Wesufficiently, fullyin an indictment it beto be set forth

that a results-defined crime washave never held an indictment for
fully law ofapplicableit to set forth theinsufficient because failed
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(1981)220,State v. 121 N.H.Darcy, (manslaughtercausation. See 223
alleging knowinglyindictment defendant caused death of victim was

sufficient). Similarly, just as an charge accompliceindictment is sufficient to
another,liability merelyif it states that a “indefendant acted concert with”

533,Winward, (2011),1see State v. 161 N.H. an538-39 so too is indictment
318-B:26, IX if it theunder RSA sufficient states that victim’s death

ingestionresulted from the victim’s of the controlled thatdrug the
issue,defendant In thedispensed. phraseindictment at the use of the

in”“resulting apprised the defendant that causation an ofis element the
offense.

However, this causation,does not mean that to prove the State need only
Rather,prove that the defendant’s act resulted in the victim’s death. as the

concedes, causation,State to prove require-establish the State must the
318-B:26, IX(a) (b)forments causation set forth in beyondRSA and a

Again,reasonable doubt. this is similar inestablishing liabilityto the
accomplice context. to acharge accompliceWhile defendant with liability an
indictment, most,at onlyneed that was theallege principalhe or acted “in

another,concert” provewith to accomplice liability prove,the State must
(1)doubt,beyond a accomplicereasonable that: the had purposethe to

succeed; (2)make the crime solicited,the accomplice’s acts aided or
(3)attempted offense;to aid in committinganother the accompliceand the
Duran,shared the requisite mental state for the offense. State v. 158 N.H.

(2008);146, 626:8, III, (2007)151 see RSA IV forth(setting requirements
for accomplice liability).

The defendant that ifasserts “[e]ven RSA 318-B:26is viewed as enacting
enhancement,a sentencing the elements essential for the en­invoking

chargedhancement must be in the argumentindictment.” isHis based
upon a misreading (2000),of v. NewApprendi Jersey, 530 466U.S. which

Ouellette, 489,our decision in State (2000),v. 145 mayN.H. 491 have
engendered.

In 490,Apprendi, 530 at the SupremeU.S. United States Court held
underthat the Sixth Amendment theto Federal fact“anyConstitution that

increases penalty beyondthe for a prescribed statutorycrime the maxi­
mum,” conviction,other than the fact of a prior be“must submitted to a
jury, and proved beyond Ouellette,a 491,reasonable doubt.” In 145N.H. at
we erred we Apprendi,when stated that in the SupremeUnited States

sentencing factors,Court held that prior convictions,other than criminal
had to be inalleged not, fact,an indictment. This in holdingwas the of

1 alwaysthe “in required. chargesEven words concert with” are not An indictment that a
principal necessarily alleges Winward,accomplice liability.defendant as a also 161 N.H. at

538-39; Barton, (1997).391,see State v. 142 N.H. 395
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in diddefendant that casegivenit have been that thenor couldApprendi,
of the sentence-based the omissionuponhis sentencechallengenot

n.3;at 477 seeApprendi,indictment. 530U.S.factor from his Seeenhancing
(3d19.2(e),A., § at 239 ed.Procedure5 LaFave & Criminalalso W.

2007) Apprendinot beforeto indictment was(observing challengethat
court).

indictment, relyingto anchallengedid not involve aAlthough Apprendi
sentencingthat certainlower courts have ruledupon Apprendi’s reasoning,

LaFave, 19.3(a),§ atsuprain an indictment. Seeallegedfactors must be
thatuniformly capital-sentencethat federal courts have held(noting252

indictment).in But Almendarez-­chargedmust beaggravating factors cf.
(sentence(1998)States, 224, enhancement523 228Torres v. United U.S.
indictment); Apprendi,not inallegedfactors related to recidivism need be

Almendarez-Torres, to overrule(criticizing decliningat 489-90 but530 U.S.
it). orto other sentence enhancement factorsprinciple appliesWhether this

PROJECT,Theopen question.facts related thereto is an See CONSTITUTION
Design Sentencing Systems:Principles Athe and Reform offor

REPORT, at 52http://www.constitutionproject.org/pdf/34.pdf,BACKGROUND
that while “it is clear that ‘elements’ of a federal crime(observingn.107

indictment,...in the it is so far unclear whether these newallegedmust be
indictment”).inallegedfactors must be the Assentencingelement-like

however, notJurythe Federal Grand Clause doespreviously,observed
states; thus, ongoingnot in on this debate.apply weighto the we need

Constitution,whether, anyIt also an under the Stateopen questionis
conviction, afact, penaltya that increases the for crimepriorother than

maximum in an indict­beyond prescribed statutory allegedthe must be
Polk, 585, (2007),in in 155 N.H. 590ment. Ouellette and State v.Although

Constitution,that this was the under the State we did sowe intimated law
Ouellette, a particularin In the issue was not whetheronly dicta.

indictment,in an butallegedenhancement factor had to besentencing
Ouellette, In145 N.H. at 490.requiredan indictment was at all.whether

Polk, insufficient because it didcomplaintthe issue was whether the was
attemptingto the element ofculpable respectnot a mental state withallege

Polk, 155by increasing speed.officerpursuit byto elude a law enforcement
requiredmaterial element thatdisagreedat that this was aN.H. 586.We

defendant assertedmental state. Id. at 588.While theproof culpableof a
fact,any priorthat other than aprinciplethat decision violated theour

indictment, that theconviction, disagreed, notingin an weallegedmust be
factor. Id. at 590.aggravatingstated theagainst the defendantcomplaint

was, thus, id.merelyin Polk dicta. Seereference to OuelletteOur
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Nevertheless, purposes assume,for the of this appeal, we will without
deciding, fact,that the requires anyState Constitution priorother than a
conviction, Here, however,to be in analleged indictment. this rule was not

—violated. The assumed enhancement factor that the heroin dispensed by
—the indictment,defendant caused Fosher’s death inchargedwas the

jury,submitted to the and found to by proof beyondexist a reasonable
circumstances, therefore,doubt. Under these we conclude that the indict­

ment against the defendant notwas insufficient under the State Constitu­
tion.

Ill

The defendant next contends that the trial court erred in denying his
motion to dismiss at the close of all the evidence because the State
introduced insufficient Specifically,evidence. argueshe that the State failed
to meet its proving beyondburden of a reasonable doubt “that the death
was not too dependent on Fosher’s consumptionalcohol justas to have a

onbearing liability.” continues,Marshall’s He “Under the proper interpre-
318-B:26,IX],tation of [RSA the evidence here was insufficient to support

a finding that ingestionFosher’s of the heroin was the cause of his death
pursuant to in[the that his deathstatute] was too dependent on his alcohol
consumption.”

Our standard of ofreview the trial court’s denial of the defendant’s
motion to dismiss based upon sufficiencythe of the evidence is well
established.

Toprevail upon his challenge sufficiency evidence,to the of the the
defendant must prove fact,that no rational trier of viewing all of
the evidence and all reasonable inferences from it in the light most

State,favorable to the could guilt beyondhave found a reasonable
doubt. circumstantial,When the evidence is solely it must exclude
all rational exceptconclusions guilt. standard,Under this how-
ever, we still consider the evidence in the light most favorable to
the State and examine each evidentiary context,item in not in
isolation.

Flodin, (2009)358, omitted).State v. 159 N.H. (quotation362 Resolution of
requiresthis issue our interpretation 318-B:26,of RSA IX. interpre-The

tation of a law,statute is a question of which we review de novo. State v.
Rivera, (2011).182,162 N.H. 185

In statutorymatters of interpretation, we are the final arbiters of
legislature’sthe expressedintent as in the words of the statute
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statutes, thewe look tointerpretingconsidered as a whole. When
itself, and, construe thatpossible,ifof the statutelanguage

-willordinary meaning----Weplainto its andlanguage according
nor addmight have saidlegislatureconsider what theneither

ambiguity,an wefit to include. Absentthat it did not seewords
to discernlanguagethe of the statutebeyondwill not look

intent.legislative

(2009) (citations omitted);239, 625:3Dodds, 244 RSAv. 159 N.H.State cf.
(“All(2007) accordingof shall be construedprovisions Code]Criminal[the

promote justice.”).of terms and toimportto the fair their
318-B:26, dispenses strictlyIX that a who heroin isprovides personRSA

thatingestion drug.that from the inhalation or ofliable for a death results
IX(a),innoted, subparagraphsIX alsopreviously paragraph provides,As

IX(b)(l), IX(b)(2), the causation element of thelanguage explainingand
offense, to the circumstancesresulting.” Specifically,“death and as relevant

IX(a)case, act ofthat the defendant’ssubparagraph providesof this
the cause of death when the “inhalation ordispensing the heroin is

deathof the is an antecedent but for whichingestion [heroin] [Fosher’s]
case,to the circumstances of thiswould not have occurred.” As relevant

IX(b)(l) dispensingthat the defendant’s act of thesubparagraph provides
inheroin is the cause of death when death was not... remote“[t]he [t]oo

liability.”onjust bearingits occurrence as to have the [defendant’s]
not contend that the evidence wasBecause the defendant does now

we need not furthersatisfy subparagraphs,insufficient to these two
them.address

IX(b)(2)case, subparagraphAs relevant to the circumstances of this
in that act of the heroinprovides, pertinent part, dispensingthe defendant’s

not. . . dependent uponis the cause of death when death was“[t]he [t]oo
to the . . . inhalation orpersonconduct of another which was unrelated

effect, aingestion just bearingof the or its as to have on the[heroin]
thatliability.” party questionsWe note neither whether the[defendant’s]

IX(b)(2)“of another in includes the dece-phrase person” subparagraph
dent, if only party,or it is intended to refer to a third other than the

assume,Consequently, deciding,defendant and the decedent. we without
IX(b)(2)in referperson” language subparagraph maythat the “of another

to the decedent.
to evidenceargues presentThe defendant that the State failed sufficient

dependent” upon consump-that Fosher’s death was not “too Fosher’s own
just bearing liability.tion of alcohol as to have a on the defendant’s See RSA

IX(b)(2).318-B:26, liabilityto strictdependent” exceptionFor the “too the
case, however,318-B:26, IX in Fosher’s death mustapplyof RSA to this
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conduct,have been too his own and that conduct mustdependent upon have
ingestionbeen unrelated to the inhalation or of the heroin or the ofeffect

heroin, just bearing liability.the as to have a on the defendant’s See State
(N.J. 1989)A.J., 1283,in Interest 556A.2d Super. App.1289-90 Ct. Div.of

2C:35-9b(2)(b),§(construing containing virtuallyN.J. STAT.Ann. identical
IX(b)(2)).318-B:26,language Construing languageto RSA the of the

according plain ordinary meaning,statute to its and the couldjury have
that consumptionfound Fosher’s alcohol was related to the of theeffect

heroin, See,ingested. e.g.,which he inhaled or THIRDWEBSTER’S NEW
Dictionary 2002) (definitionInternational (unabridged1916 ed. of

“related” “having relationship: byincludes connected reason of an estab-
(definitionrelation”),lished or discoverable 2507 of “unrelated” includes

“discrete, disjoined, separate”). Consequently, jurythe could have found
that the “too independent” exception applydid not this case.

Duval, M.D.,Jennie the Hampshire DeputyNew Chief Medical Exam-
iner, performed the autopsy bodyon Fosher’s and determined that his
“death was the ofresult the toxic effects of heroin and She[alcohol].”

bytestified: “The heroin itself is probably explainsufficient to [Fosher’s]
death, alcohol,then add a little bit of and it’s that much more compelling.”
She testified that both substances are systemcentral nervous depressants,

and, turn,which suppress activitybrain in a person’s “drive to breathe.”
She further testified that inadequateFosher’s breathing led to brain

and,damage, M.D.,coma death.ultimately, Nierenberg,David the de-
fense’s in clinicalexpert andpharmacology toxicology, testified that the
combination of alcohol and heroin causes central system depres-nervous
sion, which entails grogginess, sleepiness, and eventual sedation and slow
breathing. He further introducing anytestified that amount of heroin to a
patient alreadywho is intoxicated with alcohol dramatically increases the

that,of A died,risk death. witness ontestified the hemorning Fosher was
purple gaspingand for air.

Dr. Nierenberg concurred with Dr. opinionDuval’s that Fosher died
from the interaction of however,heroin and alcohol. expert,Neither was
able to conclusivelydetermine that the heroin alone caused Fosher’s death.
Dr. Duval testified:

I think,can’t measure the contribution of the alcohol. I although
unlikely, itself,possible byit’s that heroin mighthe be alive.

itself,Certainly the alcohol by he would alive.be

testified,Dr. Nierenberg extremelyis unlikely, extremely unlikely“[I]t that
itself,he would have died from that bydose of heroin and it required the

alcohol as well to a fatalproduce outcome.”
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that the State introducedsum,In defendant has concededthe
IX(a) statute, madeof the andsubparagraphto satisfyevidencesufficient

IX(b)(l). on our constructionconcerning Basedargument subparagraphno
IX(b)(2), depen­that the “toojurythe could have foundsubparagraphof

not in this because Fosher’sexception applythe statute did casedent” of
heroin, theto of in thatalcohol was related the theconsumption of effect

inadequatecause histogetherand heroin worked toconsumed alcohol the
theinterpretationour ofbreathing that his death. Givenprecipitated

ofstatute, thatprecise consumptionand of the role Fosher’sregardless
fact,death, that no rational trier ofplayed sayin his we cannotalcohol

it lightfrom in theall of the evidence and all reasonable inferencesviewing
State, that death resultedto the could have found Fosher’smost favorable

of heroinhis of alcohol and the related effect hisconsumptionfrom
thatjurora rational could have found the defen­ingestion. Consequently,

course, if theact to caused his death. Ofdispensingdant’s of heroin Fosher
318-B:26,IX, freeinterpretationintend of RSA it islegislature did not this

See, McKeown, 434,159as it fit. State v. N.H.e.g.,to amend the statute sees
(2009).438

IV

inNext, the that trial courtdefendant contends the erred
verdict, was thedenying againsthis motion to set aside the because it

of that the wasweight Specifically, arguesthe evidence. he evidence
death,that the cause of Fosher’s so theproveinsufficient to the heroin was

to thisagainst weight“verdict was the of the evidence as causationjury’s
element.”

evidence, amay supported bya verdict be sufficientAlthough
againsttrial that the ismay judgmentcourt nevertheless conclude

weightthe of the of evidence is aweight evidence. The the
sufficiency.thatsubjectivesomewhat more than of Theconcept

theweight any depends uponto evidence circum-given particular
ofgenerally question sufficiency.stances and is not relevant to the
value,probativethe its in not theweight weightThe of evidence is

byamount It not math-quantity or of evidence. is determined
ematics, Itdepends inducing basicallyon its effect in belief. isbut

of a ofgreatera determination of the trier fact that amount
an issue cause than thecredible evidence one side of orsupports

Thus, sufficiencyother. in contrast to where we determine
juror guilt,found a verdict conclu-whether a rational could have

juryis one reasonablesively the of the evidence noagainst weight
could return.
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jury... [T]he verdict must be an unreasonable one before the
may Thus,trial court itset aside. the trial court should exercise its

discretion with powercaution and invoke its to agrant new trial
inonly inexceptional cases which the evidence preponderates

heavily against the verdict and where a miscarriage justice mayof
have resulted. trialThe court should not jury’sdisturb the
findings jury clearlyunless the failed to give the evidence its
proper weight.

Because greaterthe trial court has discretion when ruling upon
a motion to set aside the verdict againstas the ofweight the
evidence, our ofscope review of such a decision is narrower. We

upholdwill the trial court’s decision itunless was made without
discretion____evidence or constituted an unsustainable exercise of

we, sittingWhether as trial judges, would have reached the same
aor different result is immaterial. In the doubtful cases we should

defer to the trial court’s judgment.

(2007)Spinale, 456,State v. 156 N.H. (quotations, citations,465-66 brack-
ets, omitted).ellipses, and emphases

alreadyWe have jurordetermined that a rational could have found that
the-defendant’s act dispensingof heroin to Fosher caused his death in this
case. trialThe court jury byinstructed the defining the crime of dispensing
a controlled drug with death resulting; the defendant objectdid not to those
instructions, nor has he argued on thatappeal the instructions were

assume,incorrect. We without deciding, that the jury instructions were
correct, and we juryassume the followed the trial court’s instructions. See

Silva, 96,State v. (2008),158 N.H. 100 denied,habeas corpus Silva v.
Warden, 09-CV-388-JD, (D.N.H. 2010).No. 17,2010 WL 987026 Mar. We

saycannot that jury’sthe guiltdetermination of in this case was a verdict
that no reasonable jury could return. Consequently, saywe cannot that the
trial court’s denial of the defendant’s motion was an unsustainable exercise
of discretion.

V

The defendant next contends that both of his convictions must be
vacated, trial,and his case remanded for a new because the record of a
necessary portion of his trial was lost and could not be reconstructed.

I,Citing Part Article 15 of the State Constitution and the Fifth and
Fourteenth Constitution,Amendments to the Federal he contends that
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appealto his in violationability perfectprejudicesdo otherwise [his]“[t]o
thecounters thatto due The Staterights process.”of his constitutional

ability histhe to briefis not essential to defendant’smissing testimony
that hesatisfy showinghe ofcannot his burdenarguments; consequently,

duefirst the defendant’sthe omission. addressprejudiced bywas We
Constitution, Ball, 231, citing124 N.H. atprocess claim under the State

atopinions guidance only,for id. 232-33.federal
Ph.D, laboratoryBarbieri, toxicologista and assistantEdward forensic

Labs, minutes ofthirty-fourprovided approximatelyatdirector NMS
for the State. The first seventestimony on direct examinationexpert

cross-examination, however,Dr. were not recorded.minutes of Barbieri’s
by counsel on cross-examination was:only questionThe recorded defense

mean, anyI can’t toyou saythis the Doctor.question,is[A]nd
thatjustif it was the heroindegree certainty, [Foshermedical of

dead,be right?would]

I that.”right. say“That’s cannotresponded,Dr. Barbieri
we notifiedSubsequent acceptance appeal,to of the defendant’s wereour

Followingmatter notthat a of the in this was recorded.portion proceedings
from case to theparties,of brief memoranda the we remanded thereceipt

the record to the extentpurpose reconstructingtrial court for the limited of
The moved trial topossible. defendant for the court

the facts of theadopt following part record[:]as
Dr. level alone notA. testified that the of heroin wasBarbieri

the cause of death.
That that and was the cause ofagreedB. he both alcohol heroin

not one the other.death. That it was or

thirteen,objection included which read:paragraphThe State’s

not saydid on was that he could withagreeWhat Dr. Barbieri
heroin,of if it he’dany degree certainty, justmedical was that

(Fosher) pointsThis covers the thatbe dead.... statement alone
tryingthe defense is to cover in its two statements but eliminates

they Dr. A thatcertainty certaintythe that attribute to Barbieri.
the doctor never testified to.

court not to thepossibleThe trial determined that it was reconstruct
Further, itseven minutes ofmissing Dr. Barbieri’s cross-examination.

motion, therequest comportthe does not withdenied defendant’s “as
it paragraphthe and noted that thirteentestimony,”recollection ofCourt’s

ofaccurately testimony“more the overallobjectionof the State’s reflects
Dr. Barbieri.”
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Jenot,In v. that,State the defendant argued because he obtained
counsel,new appellate the loss of the transcript from the dayfirst of trial

reversal, inrequired accordance minoritywith a amongview federal
Jenot, (2008).181, 188circuits. State v. 158 N.H. Finding the reasoning of

the First Circuit Court of inAppeals Smith, 90,United States v. 292 F.3d
(1st 2002),98 Cir. persuasive,to be agreedwe with the State and the

majority among that,rule the trial,federal circuits in order to obtain a new
a “defendant must specific prejudiceshow to appealhis resulting from the
incompleteness Jenot, 183;of the record.” Smith,158 N.H. at see 292 F.3d

Smith,at 97. In the First Circuit noted that process“due does not require
a full verbatim trial transcript, only requiresbut that a criminal appellant

providedbe with a record of sufficient completeness to permit proper
consideration Smith, omitted).of his claims.” 292 F.3d at (quotation97 n.6

that, trial,The State contends during both parties characterized the
content of Dr. Barbieri’s non-recorded testimony, thus providing this court
with guidancesufficient to glean that content from the existing transcript.
The State points evidence,first to the close of all the when the defendant
unsuccessfully moved to chargesdismiss the against There,him. the
defendant characterized Dr. Barbieri’s testimony as being consistent with
the evidence that Fosher’s death was the result of heroin and alcohol.The
defendant also characterized Dr. Barbieri as agreeing, when questioned

once,more than that he could not say anyto ofdegree medical certainty
alcohol,that but for the Fosher would have died.

Even if we were to assume that the defendant’s contention Dr.regarding
correct,Barbieri’s testimony however,is we alreadyhave found that there

was sufficient evidence to support the verdict. Consequently, saywe cannot
that the defendant has specificshown prejudice to his appeal resulting from
the absence of a complete record of Dr. Barbieri’s cross-examination
testimony.

Finally, we note the defendant’s argument that the absence of Dr.
Barbieri’s testimony requires that this court convictions,vacate both of his
“[g]iven the relevance of such testimony time,to appeal.” At no[his]
however, has the demonstrated,defendant or even argued, how Dr.

missingBarbieri’s cross-examination testimony has any relevance to his
conviction for receiving See,stolen property. Dodds,e.g., 159 N.H. at 248
(issues waived).raised but not briefed are deemed

sum,In we thatconclude the defendant was not processdenied due
Constitution,under the State as he has not carried his burden of showing

specific prejudice to his appeal fromresulting the incompleteness of the
record. As the State providesConstitution at least as much protection as
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circumstances, Jenot, at158 N.H.under these seethe Federal Constitution
Smith, 97, under the Federal183-84; at we reach the same result292 F.3d

Constitution.

Affirmed.
C.J., CONBOY,JJ.,Dalianis, DUGGAN, and concurred.and HICKS
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