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trialis because of therequiredthat reversalIn of our conclusionlight
deadlydefinition ofa instruction on thecompletecourt’s failure to give

— that the trialargumentthe finalforce, not consider defendant’swe need
in ajury instructions suchby phrasingcommitted error theplaincourt

had inthat the defendantconvey to the thejury impressionmanner as to
deadly force.fact used

Reversed and remanded.

JJ.,Duggan, Conboy,Dalianis, C.J., and concurred.W Hicks

Strafford
No. 2010-412

MontenegroDavid

v.

City of Dover

16,Submitted: June 2011
2,Opinion Issued: 2011November



642



643

brief,Montenegro, pro se.byDavid

brief,Krans, Dover, Cityfor of Dover.byB. of theAllan

HICKS, of theappeals an orderpetitioner, Montenegro,The DavidJ.
J.){Brown, petition Right-to-Knowhis under thedenyingCourtSuperior

(2001 2010), ofLaw, disclosure informa-Supp. requestingRSA ch. 91-A &
theproceduresand underequipmentto surveillancepertainingtion certain

in(City). part,the of Dover affirmrespondent, Citycontrol of the We
in and remand.partreverse

supportedfacts in the trial court’s order or arefollowingThe are recited
14,City Januarya the onpetitioner requestin the record. The filed with

(1)2010, precise City’sthe locations of theseeking the disclosure of:
(2) ofrecording piecethe for eachequipment; capabilitiessurveillance

(3) isperiods piece equipmentthe time each ofequipment; specific
(5)(4) any recordings; joband the titlesthe retention time foroperational;

recordings.of those who monitor the
21, the that “itCity requestthe his on wouldJanuaryOn denied basis

investigationsfor law ortechniques proceduresand enforcementdisclose
investiga-or for law enforcementguidelineswould discloseprosecutions,

addition, couldprosecutions.” Cityor In the stated that “disclosuretions
Nevertheless,of the thereasonably expectedbe to risk circumvention law.”

andpetitioner: generalthat the the locationCity represents it disclosed to
are, be, sited;or to the number ofbuildings proposedcameras arewhere

site; and of Dovercapabilityin intent thecameras or around each “[t]he
locations”; the “intent of the Doverto from remotePolice monitor cameras

basis,” to view them asregularnot on a butPolice to monitor the cameras
enforcement; securityin cost of the“[t]heit would assist lawneeded when
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installingnames theequipment”; securityof vendors the equip-“[t]he
ment”; contracts for installing security equipment”;“[t]he the and when
the equipment was installed.

Subsequently, petitionerthe filed a petition court,with the superior
theseeking requested City. 26,information he had from the On March the

trial court held a at whichhearing City providedthe the withcourt a
indexVaughn describing redacted,each document justi-withheld or and

Rosen, (D.C.the reasonfying Vaughnfor nondisclosure. See v. 484 F.2d 820
1973); Auth.,Cir. Leader v.Corp. Housing 540,Union N.H. 142Fin. N.H.

(1997) index).(discussing548-49 use of Vaughn The court thatfound the
City had sustained its burden justifying withholdingof the precise locations

City’sof the surveillance equipment, typethe of recording capabilities for
each ofpiece specifictheequipment, periodstime each piece equipmentof
is toexpected operational,be and the retention time for any recordings.

jobThe court also found the titles of those who monitor the surveillance
recordings fromexempt disclosure as “internal personnel practices” pur-

91-A:5, 2010).suant to RSA IV (Supp.
(1)On appeal, petitioner arguesthe that: the federal Freedom of

(FOIA), §§Information Act 5 552 et seq.,U.S.C. does not control requests
(2)for governmental records pursuant Right-to-Know Law;to our I,Part

Article of the Hampshire8 New Constitution and RSA 91-Achapter hold
the agovernment “higherto publicstandard of thanaccountability” does

(3)FOIA;the disclosure of the information requested could not reasonably
be toexpected interfere with enforcement proceedings, risk circumvention

law,of the or endanger individual; (4)the or physical safety anylife of the
job oftitles those allowed to monitor the surveillance recordings are not
exempt 91-A:5,IV; (5)from disclosure under RSA people conducting then-
private inaffairs public buildings righthave the to know how those activities

(6)monitored;are operationand the of hidden cameras for routine
surveillance of public by governmentthe I,local violates Part Article 8 of
our constitution.

requires“Resolution of this case us to interpret Right-to-Knowthe
Law,which is a question of that welaw review de novo.” v.ATV Watch N.H.

746, (2011)Dep’t N.H.of Transp., (quotation omitted).161 752 and ellipsis
statute,“When a weinterpreting first look to- plain meaningthe of the

words used legislativeand will consider history only if statutorythe
omitted).islanguage ambiguous.” Id. (quotation notWe do consider words

isolation,and inphrases but rather within the context of the statute as a
Pierce, 354, (2010).whole. In the &Matter Scott 160 N.H. 360 Thisof

us toenables better discern the legislature’s intent and interpretto
statutory language lightin of policy purpose soughtthe or to be advanced
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tothe Law isRight-to-Know“The ofstatutory purposethe scheme. Id.by
actions,to discussionspublic access thegreatest possibleboth theensure

bodies, to theaccountability people.”and theirpublicof alland records
437, 438(2003)Manchester, 149N.H.Cityv.N.H. Civil Liberties Union of

omitted). further our stateThus, helpsLawRight-to-Knowthe(quotation
toright governmentalthe of accesspublic’sthatrequirementconstitutional

Id.-, N.H.unreasonablybe restricted. seeand records shall notproceedings
Const, I,pt. art. 8.

court, thetrial erred becausearguesThe that thepetitioner first
governmentalrequests Hampshirenot control” for NewFOIA “does

however,court, notThe trial didRight-to-Knowthe Law.records under
case, that the requestedthe in but rather concludedapply FOIA this

(F)(A), in(E), as outand laidsquarely exemptionsinformation within“fit[]
(2006)].”579,Police, theDiv. 154 N.H. 582 WhileMurray N.H. State[v. of

FOIA,admittedly adopted from the usein is one weemployed Murraytest
Rather,lawdoes constitute an of federalMurray applicationof the test not

Law, theown we “look tointerpreting applying Right-to-Knowin and our
acts, injurisdictions, theysimilar because aredecisions of other since other

materia, thehelpful, especially understandingare ininterpretivelypari
Murray,involved.”necessary competingof the interestsaccommodation

omitted).(quotation154 N.H. at 581
in applyingthe trial court erredpetitioner arguesThe further' that

Knowlton, (1978),574Lodge 118 N.H.Murray predecessor,and its v.
because, so, to the informationrequestedit have treatedby doing “appears

He asserts thatinvestigation prosecution.”of enforcement orpartas a law
investigatory“no information.”request soughthis

552(b)(7) (Supp.§5In “the test of U.S.C.Lodge, adopted six-prongwe
1975) easesmayour who be faced with”guidance judges... for the of

at 577.Lodge,files.” 118 N.H. Wedealing “police investigatorywith
to effectuate the“provides goodthe FOIA test a standarddetermined that
regard91-A to” suchby [chapter]of RSA withrequiredbalance interests
circumstances,time, test under certainexempted,files. Id. At the the

at 576purposes.”for enforcement Id.“investigatory compiledrecords law
omitted).(quotation

552(b)(7) deleting1986, by§5 the wordCongressIn amended U.S.C.
information,” protectionthatthe “or so“investigatory” insertingand words

law enforcementcompiledall or informationnow available to “records foris
552(b)(7) (2006);§ v. United Statessee5 U.S.C.purposes.” Abdelfattah

2007).(3d178, In weSec., Murray,Cir.488 F.3d 184Dep’t Homelandof
test, exempts:amended whichthisemployed
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compiled“records or law purposes,information for enforcement
only to extent the productionbut the that of such law enforcement

(A)records or information reasonablycould be toexpected
(B)proceedings,interfere with enforcement would adeprive

(C)trialperson impartial adjudication,of a to a fair or anright
reasonably expectedcould be to constitute an inva-unwarranted

(D)of personal privacy, reasonablysion be expectedcould to
identity source, State,thedisclose of a confidential aincluding

local, authorityor or orforeign agency any private institution
basis, and,which furnished information on a inconfidential the

of a or bycase record information criminalcompiled law enforce-
inauthorityment the course of a criminal investigation byor an

aagency conducting lawful national security intelligence investi-
(E)gation, source,information byfurnished a confidential would

techniquesdisclose and forprocedures law enforcement investi-
gations prosecutions,or or would disclose forguidelines law

investigationsenforcement or prosecutions if such disclosure
reasonably law,could be expected to risk ofcircumvention the or

(F) reasonably expectedcould be endangerto the life or physical
safety of any individual...”

552(b)(7) (2002))154Murray, §N.H. at 582 5(quoting U.S.C. (emphasis
added).

petitionerThe correctly points thoughout that even Murray quoted
test,the amended FOIA it aapplied requirement pre-amendmentfrom the

case;Lodge namely, that entity resisting disclosure exemption“[t]he under
(A) (1)initiallymust show that requestedthe are: investigatory;documents

(2)and compiled Id.-,for law enforcement seepurposes.” Lodge, 118N.H. at
576-77. Recitation of apparent vestigethis consequencewas of no in

however,Murray, petitionerbecause not challenge“[t]he the trial[did]
court’s findings that the requested documents investigatory in[were]

theynature [compiled]and that were for law enforcement purposes.”
Murray, 154 N.H. at 582. now thatclarify Murray,We in we intended to

552(b)(7) (2006).adopt §the amended test set in Thus,out 5 U.S.C. to
withhold materials under the adoptedmodified test in anMurray, agency
need not thatestablish the materials are investigatory, but need only
“establish that the records at issue were forcompiled law enforcement
purposes, and that the material the requirementssatisfies of one of the

Justice,of’ thesubparts test. Richardson v. Dept.United States 730 F.of
2010)225, (D.D.C. omitted).Supp. (quotation2d 233 Accordingly, even
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encompasshis did notpetitioner’s requestthe assertion thataccepting
files, applyingtrial did not err inconclude that the courtinvestigatory we

Murraythe test.
findingthe court’sHere, challenge implicitthe does not trialpetitioner

for enforcementcompiled purposes.records were lawrequestedthat the
Sons, Inc., 757,Home, Foss 122 N.H.Inc. v. R.C. &NursingDemersSee

(1982) a court isspecific findings, presumed“in the absence of(noting761
necessary (quotationto its decree”findings supporthave made allto

omitted)). Therefore, the test.City prongthe the initial ofhas satisfied
the hetrial court’s that informationpetitioner challenges findingThe the

(F)(A), (E),under and ofwas from sectionsrequested exempt disclosure
test, not interfere withMurray contending that disclosure wouldthe

endangerlaw or theproceedings, risk circumvention of theenforcement
ofThe counters that releasesafety any Cityor of individual.physicallife

cameras, capabilitiesof for eachtype recordinglocations of theprecisethe
of isequipment, specific periods piece equipmentof the time eachpiece

recordingsfor anyto be and the retention timeexpected operational,
thatarguesfor of crime.” Itprovide roadmap“would a the commission

would allowproceduresdisclosure of detailed law enforcement surveillance
monitoring lawtechniquesto draw conclusions about whichsuspects

thus themroutinely implements, potentialand withprovideenforcement
to casespractices. Looking againto circumvent suchcountermeasures
Comm’n,Pub.construing guidance, Lamythe for see v. N.H. Utils.FOIA

106, (2005),we theagree City.152 N.H. 108 with
Justice, Supp.In 595 F. 2dLewis-Bey Departmentv. United States of

Alcohol,(D.D.C. 2009), the of120 the court addressed whether Bureau
(ATF)Tobacco, Explosivesand withheld under sectionproperlyFirearms

(E) circum-techniques, specifically,“details of electronic surveillance the
used, specific timingunder the were the of theirtechniquesstances which

use, 595 F.specific they employed.”Lewis-Bey,and the location where were
omitted).at In that this(quotation ellipsis holding2d andSupp. 138

withheld, ATF’scorrectly acceptedinformation was the court apparently
that inagency’s strategy imple-disclosure “would illustrate theassertion

leadmenting these and thus “could to decreasedspecific techniques”
toby potential subjectsin future investigations allowingeffectiveness

beingand such as are Id.anticipate identify techniques they employed.”
omitted).ellipsisand(quotations

Department Security,In York v. HomelandNew Civil Liberties Union of
(S.D.N.Y. 2011), not that.theSupp. plaintiff771 F. the did contest2d 289

inplacementit “the of surveillance camerassought regardinginformation
(NYPD) couldby City DepartmentLower Manhattan” the NewYork Police

law, notarguedto the but that disclosure wouldbe used circumvent
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increase risk of securitythe circumvention because NYPD’s use of cameras
Union, 771already publiclywas known. N.Y.Civil Liberties F. 2d atSupp.

290, 291. court isdisagreed, noting “although publiclyThe that it known
cameras..., specificthat... uses the of[the NYPD] locations those devices

unknown, and inare their disclosure could aidunquestionably criminals
evading therebydetection and atcircumventing Similarly,the law.”Id. 292.
the court in v.Showing RespectAnimals and Kindness United States

(D.D.C.Interior, 2010),theDepartment 730 F. 2d 180Supp. noted thatof
“although trespassers and onpoachers Refuges likelyWildlife know that
they surveillance,subjectare to the of thedetails surveillance techniques

Kindness,are unknown to them.” Showing RespectAnimals F.and 730
atSupp. 2d 200. The court was therefore “satisfied that documents which

timingdisclose the location and of such reasonablysurveillance could be
expected to ofrisk circumvention the law.”Id.

preciseWe conclude that City’sthe locations of the surveillance
equipment, capabilitiesthe eachrecording piece equipment,for of the
specific periodstime each ofpiece equipment expectedis to be operational,
and the retention time for any recordings exemptare from Thisdisclosure.
information of suchis substantive detail that it could bereasonably
expected to risk circumvention of bythe law those who toproviding wish

in criminalengage activity the toability adjustwith antheir behaviors in
effort to avoid detection. Accordingly, the release of such information
“would techniques proceduresdisclose and for investiga­law enforcement

prosecutions,tions or or would disclose guidelines for law enforcement
investigations prosecutions”or and “such disclosure could bereasonably
expected to risk circumvention of the law.” 154Murray, N.H. at 582

omitted).(quotation
The petitioner N.H.nevertheless contends that Civil Liberties Union

mandates disclosure of the information he seeks. He maintains that
theproviding requestsinformation he analogous “policeis to the surveil-

lance tactics were considered in[that] disclosable information” that case.
disagree. Union,We In N.H. petitionerCivilLiberties the sought toaccess

consensual photographs arrested,of individuals butstopped, not that were
bytaken the Department. Union,Manchester Police N.H. Civil Liberties

149 N.H. at 438. The “trial court explicitly exempted from disclosure
that.. .photographs part policewere of investigations, including pictures

victims,of witnesses Moreover,and Id. at 441.suspects.” the issues of law
raised in N.H. Civil Liberties Union are dissimilar to those inpresented
this case. See id. at In an439-40. effort to withhold the photographs, the
City 91-A:5, (2001)of Manchester relied on the inexemption RSA IV for
records “whose disclosure invasion privacy.”would constitute of Id. at 440
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re-omitted). withholding of theHere, theupheldthe court(quotation
(F) test.(A), (E), Murraytheand ofexemptionsunderquested information

withheld underwere properlythese recordsrulingIn of our thatlight
of the other(E), theanalyze applicabilitynot furtherwe needsection

exemptions.

I, of the NewPart Article 8also contends thatpetitionerThe
to agovernment91-A holdchapterRSAConstitution andHampshire

I,Partthe FOIA.accountability than doespublicstandard” of“higher
governmentaltorightthat of accessprovides public’s8 “theArticle

N.H.restricted.”unreasonablynot beproceedings and records shall
Const, added). anI, conclude thatBecause we cannotpt. (emphasisart. 8

reasonably“couldcertain information thatfrom disclosure forexemption
law,” 154 N.H. at 582Murray,of theto risk circumventionexpectedbe

toomitted), accesspublicis an restriction onunreasonable(quotation
records, exemption appliedwe no conflict between thegovernmental find
I, HampshirePart Article 8 the New Constitution.and ofhere

by exemptingthat trial court errednext contends thepetitionerThe
City’swho monitor thejob any personsthe titles offrom disclosure

properlycourt that the information wassurveillance The foundequipment.
91-A:5, person-as to “internalpertainingwithheld under RSA IV records

91-A:5,nel RSA IV.practices.”

construingfavoring broadly, whileprovisionsconstrue disclosureWe
seekspublic entity154N.H. at 581.When aexemptions narrowly. Murray,

Law, entitythatRight-to-Knowto of under theavoid disclosure material
Id.heavya to shift the balance toward nondisclosure.bears burden

of RSApractices” exemptionthe personnelfirst “internalappliedWe
624, (1993).Fenniman,91-A:5, Corp.in v. 136 N.H. 626IV LeaderUnion

during anThere, compiledto withhold documentssoughtthe defendants
ofaccusedDepartmentof a Dover Police lieutenantinvestigationinternal

Fenniman, con-136 N.H. at 625-26. Wephone calls.making harassing
exempt pertainingthat files were from disclosure as “[r]ecordscluded such

91-A:5, Id. (quotationIV.personnel practices,” under RSAto internal
omitted). ‘internal,’‘person-of the wordsFinding plain meaningsthat “the

broad,” id., thenel,’ we concluded that‘practices’ quiteand are themselves
statutory language:ofplain meaningfell within the theinvestigatory files

theyto internal becauseplainly ‘pertain[] personnel practices’files“These
discipline, quint-apersonnelto internalprocedures leading updocument

inSimilarly,Id.personnel practice.”of an internalexampleessential
(2006), thatPrecinct, N.H. 1 we foundConwayv. 154Hounsell North Water

employeein claimedinvestigatinga the course ofreport generated
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pertaining personnelmisconduct was a record to “internal practices.”
omitted).Hounsell, at 4 (quotation154 N.H.

not, however, 91-A:5,We have had occasion to interpret RSA IV
the of employee Lookingoutside context or discipline. againmisconduct to

cases the forinterpreting guidance,FOIA we find theinstructive United
SupremeStates Court’s recent of 2interpretation Exemption under the

552(b)(2)FOIA, § (2006),see 5 U.S.C. “which shields from compelled
documents solely personneldisclosure related to the internal rules and

practices of an v.agency.” Navy, 1259,Milner Department 131 S. Ct.of
(2011) omitted).1262 (quotation The ruled that agency’sCourt “[a]n

‘personnel practices’rules and are its rules and practices dealing with
oremployee Theyrelations human resources.... concern the conditions of

—inemployment agenciesfederal such hiring firing,matters as and work
discipline, compensationrules and and benefits.” Id. at 1265.-In doing,so it

rejected an interpretation adopted theby D.C. Court of Appeals that
2“Exemption anyshould also cover predominantly internal materials

whose disclosure significantlywould of agencyrisk circumvention regula­
tions or Id. at (quotations, citation,statutes.” 1263 brackets and footnote
omitted). Alcohol,In Crooker v. Firearms,Bureau Tobacco & 670 F.2dof

(D.C.Cir. 1981),1051 abrogated by v. DepartmentMilner Navy,the 131of
(2011),S. Ct. 1259 the Circuit “approvedD.C. Court had the use of

2 to aExemption designedshield manual to train Government inagents law
Milner,enforcement techniques.”surveillance 131 S. Ct. at 1262. In

Milner, the Supreme rejectedCourt the D.C. interpreta­Circuit Court’s
tion and held 2Exemptionthat “does not stretch so far” as to shield “data

mapsand helpused to atexplosivesstore a naval base in Washington
State.” Id.

In light of the foregoing, jobwe conclude that personsthe titles of
City’swho monitor the equipmentsurveillance are not an “internal

personnel practice[]” 91-A:5,within the ofmeaning RSA TheyIV. are not
to personnelrelated discipline,internal which we found to quintes­be “a

sential ofexample an personnelinternal inpractice” Fenniman.
Fenniman, at136 N.H. 626. Nor are akinthey to “such as hiringmatters

firing, which,and work rules discipline,”and among things,other the
Supreme Court noted to be matters the contemplationwithin of Exemption

Milner,2 of FOIA.the 131 Ct. atS. 1265. weAccordingly, reverse the trial
court’s ruling respect withholdingwith to the of job titles of persons who

City’smonitor the equipment.surveillance
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contends, consti­making reference to “FederalpetitionerThe next
law,” failure to the informationCity’s requestedthat the disclosetutional

rights private argues:the of Heparties.implicates privacy

a therighthave to knowall New citizensHampshireWhile
the public,surveillance ofgovernmentmanner in which conducts

utilizeprivate partiesright compellingthis is whenparticularly
thisprivate Examplesto affairs. ofbuildings conductpublic

clubs,byfor civiccityinclude or lease of facilities userental
groups, organizations.and similar

petitioner allegethe does notnot this becauseargumentWe need address
Thus, hebuildings privateto conduct affairs.”publicthat he has “utilize[d]

v.to this claim. See Gen. Elec. Co.standingnot demonstrated asserthas
(“The(2006)Comm’r, Admin., 457, 461N.H. 154 N.H.Dep’t Revenueof

raise aparty standingis that a has togeneral Hampshirerule in New
will beonly rightsthe own have been orparty’s-constitutional issue when

affected.”).directly

the of hiddenFinally, petitioner appears argue operationthe to that
byof violatespublic governmentfor surveillance the localcameras routine

I, Because this claim isHampshireArticle of the New Constitution.Part 8
however, welegalby adequately developed argument,ansupportednot

toit further: reference constitutionalpassing“[N]eitherneed not address
bysupportnor invocations of constitutional withoutrightsclaims offhand

Petitionauthorityor warrants extended consideration.”legal argument of
(2010) omitted).153,Lussier, (quotation161 159-60N.H.

part;in reversed inpart;Affirmed
and remanded.

JJ.,Dalianis, C.J., DUGGAN, LYNN,and and concurred.CONBOY


