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usof the statute beforeAct, priora versionSexual OffendersDangerous
nothere wasthatin contendedGrindleplaintiffat 215. TheId.here.

andoffendersexualdangerousabetweendistinguishingforrational basis
differingjustifytoin ordercommittedinvoluntarilyindividualsother

In upholdingat 216.Id.the statutes.applicableunderproceduresrelease
commit-for theproceduresdifferent“permittingwe noted thatthe statute

forprovidedfrom thoseoffenders]sexual[dangerousrelease ofment and
civil commit-insanity orby reason ofacquittedpersonsofcommitment

State Constitu-[theunderequal protectionwould violategenerallyments
upon specificHowever, decided basedthe case wasat 217.Id.tion].”

issuesof the constitutionalanalysisnoand containsstatutory construction
atstatuteoffenderFurthermore, sexualdangerousthe formerto.alluded

135-E.chapterfrom RSAsubstantively differentin wasissue Grindle
theoncontrolling precedentthe case asapplydecline toAccordingly, we

(1940).472,Exeter, 479-81v. 90 N.H.Trusteesbefore us. Seequestion

theface, does not violatethat, chapter 135-Ehold on its RSAWe
HampshireNew Constitu­under theequal protectiontorightdefendant’s

greater protectionnot offerdoesBecause the Federal Constitutiontion.
Constitution, conclusion under thereach the samewethan our State

H., at 637.150 N.H.See SandraFederal Constitution.

Affirmed.

JJ.,Lynn, concurred.C.J., Duggan, andDalianis, HICKSand
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(ElizabethMichael A. Delaney, attorney general Woodcock,C. assistant
attorney general, on the brief and orally), for the State.

Phelan,E.Pamela defender,assistant appellate Concord,of on the brief
orally,and for the defendant.

CONBOY, J. After a jury trial in Superior (Sullivan, J.),Court the
defendant, Horace King, was convicted of two counts of aggravated
felonious sexual 2010).assault. See RSA 632-A:2 (Supp. appeal,On he
argues that the trial court inerred denying supplementalhis motion for in

victim’s, KH.’s,camera review of the medical and counseling records. We
reverse and remand.

The details of this child molestation forth;case need not be set it is
sufficient to examine only those circumstances that surround the defen-
dant’s appeal. 47, (2000).See State v. Hoag, 145 N.H. 48

trial,Prior to the defendant filed a motion for in camera review of certain
medical and New Hampshire Children,Division for Youth and Family
(DCYF) records related to allegations,KH.’s as well as anyrecords of

K.H.counseling J.)received since 2007. The Court {Mangones, granted the
defendant’s motion over the objection. 24, 2009,State’s AprilOn the court
issued an order permitting partiesthe to “review DCYF material at[the]
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J.)(O’Neill,thereafter, 6,2009, theMayon CourtShortlythe courthouse.”
receivedto “review the recordsallowing partiestheanother orderissued

... at theManchesterHealth of Greaterfrom the Mental Center
Courthouse.”

(MHC) records,Health Centerthe and MentalreviewingAfter DCYF
(ADD)Disorderfrom Attention Deficitthat K.H. sufferedwhich disclosed

(ODD), a supple-defendant filedDisorder theDefiantOppositionaland
any counselingof medical orin camera reviewseekingmental motion

motion,In thisK.H.’s treatment for these disorders.records topertaining
in forrequesthe made his firstargumentstheincorporatedthe defendant

He alsoreview, on KH.’s two disorders.and further focusedin camera
ADD andand treatment fordiagnosisK.H.’sargued regardingthe records

that the basis of thoseinclude information formedlikelywouldODD
averred, likelywouldFurther, defendant the recordsdiagnoses. the

ADD and theirto treat her and ODDprescribeddescribe medications
acompetenceon her as witness.effect

addition, the and MHC records thatIn the defendant noted that DCYF
exculpatory Specifi-and material.had been disclosed contained relevant

The records alsoupto “make stories.”cally, they exposed tendencyKH.’s
sexual,of assault.allegationmade a falsepreviouslyrevealed that K.H. had

Thus, requestedthat additional records wouldarguedthe defendant the
defense;to hisinformation material and relevantlikely contain additional

and her to understand her“tendency capacityKH.’s to lie”specifically,
Ad Litemtruth. Both the State and the Guardianobligation to tell the

(GAL) motion.objected supplementalto the
J.) motion,(O’Neill, thefindingdenied thehearing,After the Trial Court

medical records would berequesteddefendant “failed to articulate how the
Further, hadthe court noted the defendantmaterial to his defense.”

KH.’s medical conditions andregarding ha[d]“access to information
KH.’sperceiveswhat the defendant to becounseling indicatingrecords

lightconcluded that “in of theinclination to lie or tell stories.” The court
defendant,”to the the additionalalready providedrecordsvoluminous

“not material to his defense.”records were
in hisdenying supplementalcontends the trial court erredThe defendant
trial court’s decision on thecamera review. review themotion for in We

an unsustainable exercise of discretiondiscoveryof undermanagement
(2011).375,385 the defendantprevail,162 N.H. ToGuay,standard. State v.

untenable or unreasonableclearlytrial court’s wererulingsmust show the
(2002).571,v. 148 N.H. 573Sargent,the of his case. Stateprejudiceto

by Stategovernedfor an in camera review isrequestThe defendant’s
(1992). processIn that “dueGagne, explainedweGagne,v. 136 N.H. 101
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considerations trialrequire courts to balance the State’s ininterest
theprotecting confidentiality of child againstabuse records the defendant’s

right to obtain evidence tohelpful Gagne,his defense.” 136 “AnN.H. at 105.
in camera review of such records aprovides useful stepintermediate

omitted).between full disclosure and total nondisclosure.” (quotationId.
trigger an records,“[T]o in camera review of privilegedconfidential or the

defendant must establish a probabilityreasonable that the records contain
information that is material and relevant to his defense.” Id.

This threshold “isshowing unduly Graham,not high.” State v. 142 N.H.
357, (1997).363 It requires only that a defendant meaningfully articulate
how the soughtinformation is relevant and material to his defense. Id.

so,To do presenthe must a plausible theory of relevance and
materiality sufficient to justify documents,review of the protected
but requiredhe is not proveto that theoryhis is true. At a
minimum, a present concern,defendant must specificsome based
on more conjecture, that,than bare in reasonable probability, will

explainedbe by the information sought.

Hoag, omitted).145 (quotationN.H. at 49

Here, the record does supportnot the trial court’s conclusion that
“the defendant failed to articulate requestedhow the medical records
would be material to his defense.” The presenteddefendant specific

—arguments to carry his burden Gagneunder priorKH.’s false allegation
assault,of sexual lie,”her “tendency to and the potential ADDeffects her

and ODD maymedication onhave her competence Thus,as a witness. his
theory that the ADD and ODD medical and counseling mayrecords contain
additional information material and relevant to his defense is “based on
more than bare conjecture.” Graham, 142 N.H. at 363. The trial court’s
denial of the defendant’s discovery therefore,request, was an
unsustainable exercise of discretion.

Further, the trial court inerred that “infinding light of the voluminous
records” already produced, supplementalthe records were not material to
the defendant’s Implicitdefense. in findingthis an assumptionwas that the
additional records would be duplicative.cumulative or Since neither the
State nor the defendant had seen the information in records,the requested
and the trial them,had not reviewed the trialcourt court’s conclusion was
speculative. Gagne,See 136 N.H. at 105.

We are not persuaded by the State’s contention that the defendant
cannot demonstrate prejudice because his counsel did not explore informa­
tion incontained the medical and counseling records which were disclosed
during his examination of witnesses at trial. The trial court’s determination



whenGagne showingthe occursrequisitea defendant has madeofwhether
examination of witnessesdiscovery request is made. Defense counsel’sthe

court’stherefore, the of whether the trialtrial, irrelevant to questionat is
ispretrial ruling sustainable.

the refusalthat we should consider defendant’salso suggestsThe State
in trial courtdeterminingtrial whether theright speedyhis toto waive

the motion.denying supplementaldiscretion inunsustainably exercised its
courts,on our trialscheduling busythe constraintsacknowledgeweWhile

tothe refusalhere, trial not base its denial on defendant’sthe court did
of that factor isto a trial. the relevanceright speedy Accordingly,hiswaive

us.not before
thetrial court when it declined to reviewBecause we conclude the erred

camera, the trialcounselingmedical records in we reverseadditional and
the further Onproceedings.decision and remand matter forcourt’s

remand,

conduct camera of [K.H.’scourt should an in reviewtrial][the
records], and the records contain evi-then determine whether

necessary”reasonablydence that would have been “essential and
evidence,If such thethe defense at trial. the records do containto

nota new trial it finds that the error ofcourt should order unless
beyondthe in the aadmitting evidence first trial was harmless

reasonable doubt.

Graham, 142 N.H. at 364.
in notice of did notappeal,All other issues the defendant raised his but

(2003).Blackmer, 47,brief, v. 149 N.H. 49are deemed waived. State

Reversed and remanded.
JJ.,Dalianis, C.J., DUGGAN, LYNN, concurred.and HlCKS and
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