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it, thatlaw, any [they] show[]or of unlessvalidity partthe of aquestion
Baer,thereby.” 160N.H. ator prejudicedright impairedsome is[theirs]of

at 587 in actionomitted); Asmussen, (noting,145 N.H.see(quotation730
541-A:24, standing inquirythatand RSAunder RSA 491:22brought

injury against the lawlegalsuffered a whichparty“on whether thefocuses
omitted)). Here, theto and bracketsdesigned protect” (quotationwas

schoolthe rules andright arisingarticulate such from waiverpetitioners no
statutes.building aid

ofapplicationtrial not err in itsIn of our that the court didlight ruling
theylaw, argumentthe that havepetitioners’the we need not address
trial courtconcede that if thetheyunder RSA 541-A:24becausestanding

law, right;“then the . . . court would be theapplied proper standingthe
Adminis-standing for[petitioners] enjoy Hampshire[Newwould no here

Rules,] Ed no to abutters.”purpose protecttrative 321.03 has

standingthe unless abutters have toFinally, petitioners argue that
rules, grant aid willsue failure to the waiver DOE’s of beapplyfor

for a result.” Topolicyand that will not stand such“[p]ublicunreviewable
that, ofpetitioners argue public policy,the the as a matter abuttersextent

of a underchallenge grantafforded to the lot size waiverstandingshould be
statutes, make theirtheythe rules the school aidbuildingwaiver and
public policyin the matters of are reservedargument wrong forum. Such

(2007).Kilton, 645,632,156legislature.for the See Petition N.H.of

Affirmed.

C.J., DUGGAN, LYNN, JJ.,DALIANIS, concurred.and CONBOY and
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(Thomas Bocian,E.attorneyA. assistantDelaney, generalMichael
attorney orally),on brief for the State.general, the and

Concord,Johnson, defender, of theChristopher appellateM. chief on
and fororally,brief the defendant.

defendant,CONBOY, Ploof, appealsThe an order of theJ. William
J.)(Abramson, committing custodyhim to the of the NewSuperior Court

sexually predatorof as a violentHampshire Department Corrections
2010). that, face,its thearguesto RSA 135-E:13 He onpursuant (Supp.

the State Constitution’sright procedural process,statute violates his to due
right equal protection.his to We affirm.separation powers provision,of and

1998, aggravatedofpleaded guiltyIn the defendant to one count
Theassault and one count of sexual assault. courtfelonious sexual

four the stateyears prisonhim to concurrent terms of to ten atsentenced
2007,In theof corrections. March asand twelve months at the house

term, Hillsborough Countyof theprisonthe end hisapproacheddefendant
RSA 135-E forAttorney process chapterinitiated established underthe
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2007,Ininvoluntary sexually predators.the commitment of violent aMay
team amultidisciplinary concludingissued that the defendant was areport

statute,sexually predator within meaningviolent the of the after which the
county attorney petitioned the tosuperior court commit him.

trial, petition,Prior to the defendant moved to dismiss the thatarguing
135-Echapter rightsRSA violates his state and federal constitutional to

equal protection processand due law. trialof The court denied the motion.
:10,1,the theSubsequently, defendant asked trial court to find RSA 135-E

unconstitutional as a violation of the of ofSeparation Powers Clause the
trialState Constitution. The court denied motion. Followingthe a seven-

trial, juryday unanimouslythe found that the sexuallydefendant is a
predatorviolent and trialthe court entered an order him tocommitting the

custody of ofdepartment periodthe corrections for a five years.of

The challengedefendant has raised a facial to chapterRSA 135-E. “A
is, course,challengefacial to a Act oflegislative the most difficult challenge

to mount successfully, challengersince the must establish that no set of
circumstances exists under which the Act would be valid.” State Furgal,v.

(2010)206,210 omitted).(quotation161N.H. herein,For the reasons stated
we conclude that the defendant not inhas succeeded carrying heavythis
burden.

We review the trial court’s interpretation of the statute de novo. See State
Matthews, 415, 417(2008).v. act,157N.H. reviewing legislativeWhen a “we

itpresume to be constitutional willand not declare it invalid except upon
words,inescapable grounds. In other we will not ahold statute to be

unconstitutional clearunless a and substantial conflictexists between it and
187, (2009) (citationsHynes,the constitution.” State v. 159 N.H. 199-200

omitted). statute,“When as the constitutionalitydoubts exist to of a those
in Trustees,doubts must be resolved favor its constitutionality.”of Bd. of

State, 49, (2010).N.H. Judicial Ret. Sec’yPlan v. 161 N.H. 53 The partyof
challenging a statute’s constitutionality bears the of proof.burden New
Hampshire Governor, 378, (2011)Health Care Assoc. v. 161 N.H. 385

omitted).(quotation
In statutory interpretation,matters of we are the final ofarbiters the

legislature’s intent as theexpressed in words of the statute considered as
Comm’r,a whole. First Bus. v.Berkshire Trust N.H. Dep’t Revenueof

Admin., (2010).176,N.H.161 179 examiningWhen the oflanguage a
statute we ascribe the plain ordinaryand tomeaning the words Id. atused.

isolation,180. We read words or inphrases not but in ofthe context- the
entire statutorystatute and the entire scheme. Id. When the oflanguage a

plain unambiguous,statute is and we beyonddo not look it for further
legislativeindications of intent. Id.
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ChapterI. RSA 135-E

sexually predators beginsfor commitment of violentprocessThe civil
a sexuallycommitted violentpersona who hasmonths beforeseveral

:3, sexuallyII. A135-E violentprison.is released from RSAoffense to be
sexuallyof aconvicted violentany person who been“[h]asispredator

personalitymental or disorderabnormalityfrom a“[s]uffersoffense” and
if notin acts of sexual violenceperson likely engagethe tothat makes

care,control,facility long-term and treatment.”in a secure forconfined
“a:2, is defined as mentalabnormality”135-E XII. The term “[m]entalRSA

capacity pre-whichaffecting a emotional orperson’scondition volitional
:2,135-E VII.sexuallycommit violent offenses.” RSApersonthe todisposes

that “thein acts of violence” means“[l]ikely engageterm to sexualThe
a degreeof is of suchto commit acts sexual violencepropensityperson’s

todifficulty in his or her behavior asperson controllingthe hasthat serious
:2,of to RSA 135-E VI.potentially dangera serious likelihood others.”pose

giveto notice hiscustody requiredthe inmate is ofagencyThe with of
county attorney attorney general.or the Id.release to either theimpending

has “an articulableattorney attorney generalor thecountyIf either the
to in acts ofperson likely engageto the is sexualbelieve thatbasis

notice,violence,” forty-five receipt of suchmay, daysor within ofhe she
toa teamby multidisciplinaryan assessment of the individualrequest

sexually dangerousis a RSAperson predator.whether thedetermine
to,include,135-E:3, but not limitedmultidisciplinaryIII. The team “shall is

one licensed andpsychologists psychiatrist2 or orpsychiatristslicensed
orspecialized training experi-each of whom haspsychologistlicensedone

:3,135-Ediagnosisin of and of sex offenders.” RSAthe area treatmentence
the beforelegal represent personcourt shall counsel toappointI. “[T]he

is thepersonal person byor examination of the conductedany interview
counsel,person payIf to for theteam.” Id. the is unablemultidisciplinary

604-A:2.Id.pursuantshall counsel to RSAappointcourt
person, includingtheteam assesses and evaluatesmultidisciplinaryThe

record, any,treatment ifperson’s historythe institutional and“a review of
and factor that is relevant tobackground, anycriminal otherperson’sthe

sexually predator.”a violentpersonwhether such isthe determination of
V(a). a:3, being personalmust be offeredperson135-E The evaluatedRSA

V(c).135-E:3, after thereceivingWithin four monthsinterview. RSA
evaluation, the team’smultidisciplinaryan assessment andrequest for

countythefindings must tocontaining providedits bereportwritten
Id.attorney attorney general.or

ofmeets the definitionmultidisciplinary personteam finds that theIf the
days receivingof the team’sfourteenpredator,a violent withinsexually
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acounty attorney attorney general may petitionthe or file withreport, the
sexually predatorcourt that the is a violent andsuperior “alleging person

stating support 135-E:6.Aallegation.” copyfacts sufficient to such RSA of
petition must also sent the who the ofperson subjectthe be to is the

daysId. ten of thepetition. filing petition,Within the of “the court shall
probabledetermine exists to that the personwhether cause believe named

petition sexuallyin the is a If courtpredator.”violent RSA 135-E:7. the so
finds, it order the remain inperson custody appropriatemust that in an

forfacility proceedings.secure further Id.
days thesixtyWithin after trial court’s initial determination of probable

cause, or, elected,in cases a jury sixty dayswhere trial has been within
trial,of juryafter election a the court must conduct a trial “to determine

135-E:9,person sexually predator.”whether the is a violent II.RSA Either
135-E:9,mayside demand a trial. I.jury person mayRSA The retain

orexperts professionalsmental health to anperform examination. RSA
135-E:9, IV.

trial, evidence,At the rules of governingstatutes and rules doctor-the
patient privilege privilegedand communications “or other similar statutes

135-E:10,1.or rules shall not apply.”RSA court mayThe consider evidence
person’sof the prior conduct if issuch evidence relevant to the issue of

whether person sexually 135-E:10,the is a predator.violent RSA II. The
multidisciplinary reportteam’s is inadmissible unless the findscourt the
report’s probative substantiallyvalue outweighs prejudicialits effect. RSA
135-E:10, III. Notwithstanding generalthe inapplicability of the rules of
evidence, hearsay evidence is not admissible “unless it falls within one of

recognized exceptionsthe to the orhearsay rule unless the court finds that
hearsaythe evidence contains circumstantial ofguarantees trustworthiness

135-E:10,and the declarant testify.”is unavailable to RSA HearsayIV.
evidence shall not be asused the sole basis committing person.for a Id.

The State has bythe burden of proving clear and convincing evidence
that the is aperson sexually 135-E:11,predator.violent RSA I. If the
determination is aby jury,made the verdict must be unanimous. IfId. the

or jurycourt that persondetermines the a sexuallyis violent predator,
theupon expiration sentences,of the portionincarcerative of all “the

person shall to custodybe committed the of the ofdepartment corrections
control, care,for and treatment until such person’stime as the mental

abnormality personalityor disorder has so changed that the noperson
longer poses potentiallya serious likelihood of todanger others.” RSA
135-E:11, II. An personorder committing a is valid for to fiveup years. Id.
The determination person sexually predatorthat a is a mayviolent be

135-E:11,appealed. RSA III. publicThe defender must be appointed to
represent appealthe on ifperson personthe is Id.indigent.
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county attorneytheperiod,commitmentfive-yearthe end of theBefore
for anotherpersontheto recommitmay petitionattorney generalor

ato hold135-E:12, requiredI. The trial court isRSAfive-year period.
all proceduralto the benefit of“is entitledpersonand thehearing

trial, the to aexcept rightinitial forat thepersonafforded theprotections
provingof135-E:12, the has the burdenhearing,II. At the Statejury.” RSA

sexuallya violentpersonthat the remainsconvincingevidenceby clear and
Id.predator.

ofdepartmentof theor the commissionerpersonthe committedEither
135-E:13, :14.time.discharge anya for at RSAmay petitionfilecorrections

athearingmust hold aa the courtpetition,If commissioner files suchthe
convincingclear andproving bythe ofthe State bears burdenwhich

RSAsexually predator.remains a violentpersonthat theevidence
and the court135-E:13,1-II. petitionfiles such apersonIf the committed

in “anmay appropriatethat of counsel assistappointmentdetermines
therepresentmust counsel topetition, appointof the the courtresolution”

If the court determines thatindigent.if he or she is RSA 135-E:14.person
face, may deny petitionthe court theis without merit on itspetitionthe

hearing.a Id.without
isof Health and Human ServicesHampshire DepartmentThe New

facilities fordesignationrules relative to the of securerequired adoptto
commitment, thesubject involuntarytosexually predatorsviolent who are

by theprocedures to be followedcomponents plans,of basic treatment
teams, a that he orinforming personand the formultidisciplinary protocol

sexuallyhe or she is a violentshe is evaluated to determine whetherbeing
is NewAmong promulgated Hampshire135-E:22. the rulespredator. RSA

702.04, the for treat-establishing requirementsAdministrative Rule He-C
rule, personPursuant to the aplans sexually predators.ment for violent

a treatment team thatsexually predator providedas a violent iscommitted
plan personan treatment for that “basedrequired developis to individual

person’sas determined via thepersonthe individual needs of theupon
assessment, of commitment todays person’sand established within 30 the

702.04(a).RULES, AnN.H. ADMIN. He-C individualizedfacility.”a secure
treatment shall:plan

(1) specific;offenderBe
(2) history, cognitive pat-criminalBe tailored to the offender’s
terns, patterns, co-occurringarousal offensepatterns,sexual
conditions, assessment, and current circum-relapse profile,risk
stances;

(3) aby comprehen-medical conditions as identifiedanyAddress
examination;sive medical
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(4) objectives,Contain measurable treatment goals, and treat-
interventions;ment

(5) attainment;Contain the timelines for goal
(6) Clearly expectations person;define the of the
(7) Specify clinical screening progressand assessment tools to be
administered, .';expectationsand thereof . .
(8) Indicate the treatment program responsiblestaff for treat-
ment supervision;and
(9) Integrate the justicecollaborative efforts of all criminal and

agenciestreatment responsible for treatment and supervision of
person,the including substance abuse providers, mental health

providers, and those forresponsible the identification of medica-
tion management strategies indicated;when
(10) ;Be quarterlyreviewed . . . and
(11) signedBe and dated allby members of the treatment team.

Rules, 702.04(b)(l)-(ll).N.H. Admin. He-C
The administrative rules also specificset forth requirements that the

portionindividualized of the plantreatment shall address. The rules
require that each individualized treatment plan be reviewed quarterly by
the treatment team and set forth the specific required components of the
review Rules, 702.04(c)-702.05(c).documentation. See N.H. Admin. He-C
The fourth quarterly review serves as the annual individualized treatment

review,plan inand addition to the components review,of a quarterly the
components of the annual review must include:

(1) Determination of whether the person likelyis to commit acts
of sexual violence if discharged;
(2) Review of the person’s psychiatric and diagnosis(es);medical
(3) medications,Reassessment of person’sthe if applicable;
(4)Assessment of the need for additional services revisionsand/or
to the [individualized treatment plan];
(5) services;Need for other health care or social
(6)A participantslist of the in this annual process;review
(7) A description of the level of person’sthe ifparticipation, any,

review;in the and
(8) The dated signatures of all the members of the treatment
team.

Rules, 702.05(d)-(e).N.H. Admin. He-C
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II. Due Process

forth inargues procedures chapterThe defendant first that the set RSA
incontained therights process135-E his under the due clauses“violated

Constitution,Fifth to the andand Fourteenth Amendments United States
I,Part Article 15of first address theHampshirethe New Constitution.” We

Constitution,claim under the federal forciting opinionsdefendant’s State
(1983).Ball, 226,only. See v. 124 N.H. 233guidance State

ingrounds challenge procedural process.The defendant his due
are in a claim:analyzing procedural processThree factors considered due

(1) (2)action;the interest that be official the riskprivate bywill affected the
used,of an erroneous of such interest thedeprivation through procedures

value, any,and the if of additional or substituteprobable procedural
(3) L.,and the interest. In re Eduardo 136safeguards; government’s See

(1976).678, (1993); 319,N.H. 686 Mathews v. 424 332Eldridge, U.S.

factor,As to the first we have that interestsrecognized private“[t]he
at in civil proceedings, libertystake commitment loss of and social

at in criminalstigmatization, parallelare substantial and those risk the
A., 295, 298(2001); Texas,context.” In re Richard 146N.H. v.Addingtonsee

(1979) (civil441 418 commitment for aany purposeU.S. constitutes
significant deprivation libertyof that duerequires process protection).

substantial,inprivateBecause the interests at stake this case are we must
factor, interests,the anweigh deprivationsecond risk of erroneous of those
factor, A.,against government’sthe third the interest. Richard 146N.H. at

298.
The that inargues specific respects proce-defendant two the enacted

inadequately protect libertydures his interest erroneousagainst depriva-
“[f]irst,tion. He that 135-E:10 due inargues processRSA violates

the rules of evidence without anabrogating enacting adequate substitute.
Second, RSA 135-E:11violates due in to the toprocess failing require State
prove allegations beyondthe of the a reasonablepetition doubt.”

A. Rules Evidenceof

The defendant that than with toargues regard hearsay,“[o]ther RSA
parties ready principles by135-E:10 leaves the with no which to determine

admissibility anythe of evidence” and that absence of rules ... to“[t]he
govern deprives powerfulthe admission of evidence the court of a tool for

prevention prejudicial arguesthe of the misuse of information.” The State
proceeding chapterthat “a civil commitment under 135-E should notRSA

solely apply.”be deemed unreliable because the rules of evidence do not
protect againstthe numerous in the statute to the risk ofsafeguardsGiven
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interest,deprivation libertyerroneous of the defendant’s the State con-
that in fact trialtends RSA 135-E:10 “allows the court broader discretion

pertinent.”to hear and consider the evidence that it deems rehable and

The fact that the interests at stake in civil commitmentprivate
inproceedings parallel those at risk the criminal context “does not compel

A.,identical procedural safeguards under the State Constitution.” Richard
146 at primary involuntaryN.H. 298. “Because the focus of an commitment
proceeding is the mental dangerousness person soughtcondition and of the

innocence,to guiltbe committed rather than determination of or fullthe
range protectionsof by processafforded the State and federal due

omitted).does notprovisions play.” (quotationcome into Id. and brackets
libertyThe individual’s interest “is not absolute” and the “individual’s

constitutionally protected interest in avoiding physical mayrestraint be
context,”overridden even in civil providedthe that “the confinement takes

place pursuant properto procedures evidentiaryand standards.” Kansas v.
Hendricks, 346, (1997).521 U.S. 356-57

In various other theproceedings, HampshireNew Rules of Evidence
1101(d)(3).However,do apply.not See N.H. R. inEv. such proceedings we

have required degreenonetheless some of intrustworthiness order for
evidence to be admissible. For in Inexample, re Eduardo L. we stated that

is settled that due process applies juvenile“[i]t to proceedings”certification
“requires notice,and that the givendefendant be a hearing, rightthe to

records, counsel,”review and the ofassistance and that evidence admitted
L.,at the hearing trustworthy.be Eduardo 136 N.H. at 684-85. We

discerned “no substantial in relying uponrisk the abilitydistrict court’s to
687;consider the trustworthiness of the evidence at issue.” Id. at see also

Arnault, (1974) (decided216,State v. 114 N.H. 219 before ofadoption the
evidence) (inrules of a probable court,cause the trialhearing “within its

discretion, may relevant,admit evidence it remote,which finds not too and
witness”).given by a credible

“It is a principle statutorybasic of legislativeconstruction that a
enactment will be construed to avoid conflict with rightsconstitutional

reasonably possible.” 663, (1977).wherever v. Smagula,State 117N.H. 666
Given that the trial court is vested with the discretion to make initial

relevancydeterminations of and reliability, we construe RSA 135-E:10 as
the trialrequiring onlycourt to admit evidence that satisfies these basic

(OhioLee, 751, 1998)v.requirements. See State 716 N.E.2d 757 App.Ct.
(relaxed admissibilitystandard for of evidence cannot be equated with

materials);automatic admissibility anyof and all In re Civil Commitment
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(Minn. 20,2010 WL 1541453,A09-1931, App. Aprilat *3 Ct.Pittman, No.of
of due2010) notionsapply, simpleof evidence do not(although rules

apply).mustprocess
refute the defen-reliabilityof relevance andrequirementsbasicThese

of the rules ofapplicationin of formalthat the absencedant’s assertion
ofevidence, unregulated presentation“thejurythe will be faced with

Moreover, supportin 135-E:10RSArequirementsinformation.” other
of evidence of the individu-the introductionprotections:these fundamental

“is relevant to theonly when such evidenceal’s conduct is allowedprior
the multidisci-sexually predator”;the is a violentpersonissue of whether

that the report’sinadmissible unless the court findsreportteam’s isplinary
effect”; hearsayandoutweighs prejudicialitssubstantiallyvalue“probative

orrecognized exceptionunless it falls within aevidence is not admissible
of trustworthi-guaranteesthat it “contains circumstantialthe court finds

135-E:10,testify.”the is unavailable to RSA II-IV.ness and declarant
circumstances, argu-defendant’sthe statute withstands theUnder these

ready by which toparties principlesthat it “leaves the with noment
conclude that theadmissibility Accordingly,the of evidence.” wedetermine

theadequately protect privateunder 135-E:10 defendant’sprocedures RSA
deprivation.interest erroneousagainst

B. Burden of Proof

addition,In that 135-E:11 violates thearguesthe defendant RSA
in to theprocedural process analysis by failing requiresecond factor a due

sexuallyin for commitment as aprove allegations petitionState to the the
Texas,In thebeyond Addingtonviolent a reasonable doubt. v.predator

by theSupreme proof requiredCourt addressed the standard of
Amendment to the Federal in a civil proceedingFourteenth Constitution

anbrought involuntarilyunder state law to commit an individual for
441hospital. Addington,indefinite to a state mental U.S. at 419.Theperiod

thatrecognizedCourt

any significantcivil commitment for constitutes apurpose depri-
Moreover, itliberty requires process protection.vation of that due

involuntary hospitalis that commitment to a mentalindisputable
canfinding probable dangerousnessafter a of to self or others

engender consequencesadverse social to the individual. Whether
it“stigma” somethinglabel this or choose to callphenomenawe

it canrecognizeelse is less than that we that occur andimportant
it can a on the individual. Thevery significant impactthat have

inpowersunder itslegitimate parens patriaestate has a interest
to its citizens who are unable because of emotionalproviding care

themselves; authorityfor the state also hasdisorders to care
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under its topolice power protect communitythe from the
ofdangerous mentallytendencies some who are ill.

(citations omitted).Id. at 425-26

However, recognizedthe Court also that

are significant whyreasons different proof[t]here standards of
are called for in civil commitment asproceedings opposed to

prosecutions.criminal In a civil commitment state is notpower
sense____[A]exercised in a punitive civilcommitment proceeding

can in equated addition,no sense be to a criminal prosecution. In
the a“beyond reasonable doubt” historicallystandard has been
reserved for criminal uniquecases. This standard of proof, not
prescribed Constitution,or indefined the regardedis as a critical
part law,of the moral force of the criminal and we should hesitate

applyto it too broadly casuallyor in noncriminal cases.

(citations omitted).Id. at quotation428 and

The Court stated that while preponderance“the standard falls short
of meeting the of processdemands due ... the reasonable-doubt standard
is not required.” Id. at The431. Court found the reasonable doubt standard

in“inappropriate civil because,commitment proceedings given the uncer­
tainties of psychiatric diagnosis, it may impose a burden the state cannot
meet therebyand erect an unreasonable barrier to needed medical

Therefore,treatment.” Id. at 432. the Court concluded that the middle level
burden proof, evidence,of clear convincingand “strikes a fair balance
between the rights of the legitimateindividual and the concerns of the
state.” Id. at 431. The explainedCourt that while some states have chosen
to adopt the criminal law standard for civil commitment proceedings, this
more stringent proofstandard of requiredis not and is adaptablenot to the
needs of all states. id. atSee 431-32. “The essence of federalism is that
states must be free to develop varietya of problemssolutions to and not be

common,forced ainto uniform mold. As the substantive standards for civil
state,commitment may vary from state to procedures must be allowed to

vary so long theyas meet the constitutional minimum.” Id. at 431.
Accordingly, the Court stated that “determination of the precise burden
equal to or greater than the ‘clear convincing’and standard which we hold
is torequired processmeet due guarantees” is a matter of state law. Id. at
433.

Despite Supremethe rulingCourt’s 1979 in Addington, we declined in
1982to reexamine the reasonable requirement recognizeddoubt in Proctor

Butler, 927, (1977),v. 117 N.H. 935 applicableas to civil commitment
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ill).(civil mentallyofcommitment135-Cchapterunder RSAproceedings
that the clearpersuadednotRather, that we wereadvised the Senatewe

libertytheprotects“adequatelyof Addingtonstandardconvincingand
(1982).199, 204Justices, 122 N.H.theOpinionof citizens.”interests our of

and the votersproposed,of 1984Thereafter, Conventionthe Constitutional
“InI, 15 that states:Part Articlean amendment toadopted,subsequently

reasoncharge bya criminalacquitteda ofpersonto commitany proceeding
convincingand evidencerequireshall that clearinsanity, processdueof

and that thehimself or to othersdangerous toperson potentiallythat the is
Sanborn,In remust be established.”from a mental disorderperson suffers

omitted).(1988)430, (quotation444130 N.H.

this constitutionalthe effect ofyearsFour later we addressed
on civil underpetitionof for commitmentproofon the standardamendment

noted, of the amendment-­As we termschapter “[t]he135-C.Id. at 431.RSA
135-C:34, and thenot, course, commitments under RSAdo of deal with

insanityeffect to criminalus to limit the amendment’srespondent urges
Id. at 444. Wecases, literally requires.”of its termsapplicationwhich the

towere, however, optionin that we have no suchbelieving“unanimous ...
amendment, intellectuallyfor noperceiveof the 1984 weconfine the effect

a ofrequire proofthat due can burdenholding processrealistic basis for
itthe burden when seeksunder 135-C:34that is different from State’sRSA

insanityof to a criminalbya of not reasonguiltycommitment after verdict
justificationno forbeing apparentconcluded thatcharge.” “[t]hereId. We

standards, article 15 . . .requires [that]the 1984 amendment todifferent
inproof proceedingsburden of commitmentpetitioner’sthe[h]enceforth

evidence,”convincingshall be that of clear andunder RSA 135-C:34
aimposedinsofar as it reasonableoverruling Proctor v. Butlerthereby

Id. at 446.of in civil commitment cases.proofdoubt burden
in theconceptthat is embodiedproof,function of a standard of as“The

is to instruct thefactfinding,in the realm ofProcess Clause andDue
societyour thinks he shouldconcerning degreethe of confidencefactfinder

ofparticular typefor ain of factual conclusionshave the correctness
omitted). “The441 stan-Addington, (quotationU.S. at 423adjudication.”

and tolitigantstheto allocate the risk of error betweendard serves
decision.” Id. Asattached to the ultimateimportanceindicate the relative

standard falls shortconvincingthe clear andrecognized,have “[w]hilewe
conviction, sendsa it neverthelessto secure criminalproof requiredof the

certainty requireddegreethe ofto the fact finder aboutstrong messagea
A., 146N.H. at 298-99.imposed.”can Richarda civilcommitment bebefore

Sanborn, convincinghold that the clear andand weupon AddingtonBased
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proofstandard of in chapterRSA 135-E does not violate the state
processconstitutional due guarantee.

The defendant thatargues proceduresthe contained in chapterRSA
carry135-E the risk of deprivation libertyerroneous of his interest.

However, the statute a safeguardsaffords number of designed protectto
against counsel,erroneous commitment the toincluding: right which is

atprovided expense individuals;State for indigent rightthe to retain
mental health professionals performto an independent mental health
assessment; right probablethe to a hearing; rightcause the to an interview

team;with the multidisciplinary rightthe to expertsretain at expenseState
individuals;indigent trial;for right jurythe to a rightthe to exclude

evidence;hearsay requirementthe that the prove byState its case clear
evidence;and convincing verdict;the aright juryto unanimous rightthe to

andappeal; rightthe to forpetition discharge anyat time. We find these
protections adequate.

Having concluded that neither the procedures nor the burden of
proof inset forth the statute carry undue risk of an erroneous deprivation
of the interests,defendant’s private we consider the third factor in

—analyzing the defendant’s procedural due claimprocess the govern­
inment’s interest the purpose of the statute. Here the State a stronghas

interest in protecting from,the public and providing care and treatment
for, sexually violent predators. K.,See In re Christopher 219,155 N.H. 225
(2007); Moulton, 370,In re (1950);96 N.H. 374-75 Addington, 441 atU.S.
426. Accordingly, we weigh heavily and, balance,this factor on conclude
that the rightsdefendant’s to procedural processdue byare not violated
the procedures set forth in RSA chapter that,135-E. It is also noteworthy
despite trial,seven days of generating over one thousand ofpages trial

intranscripts, addition to a three-day Daubert hearing, the defendant does
not argue that the statute as applied to him resulted in an unconstitutional
deprivation rights.of See Baker Valley Ingersoll-Rand,Lumber v. 148N.H.

(2002)609, 614 (adopting standard of reliability set forth in Daubert v.
Pharmaceuticals, Inc., (1993)).Merrell Dow 509 U.S. 579

Because the Federal Constitution does not provide any greater protec­
tion than does the State Constitution with regard to the defendant’s
procedural claims,processdue we reach the same result under the Federal

Veale, 632,Constitution. See (2009), denied,State v. 158 N.H. 645 cert. 130
(2009).S. Ct. 748

III. Separation Powersof

The arguesdefendant next that uponbased our decision in Opinion of
(Priorthe Evidence), (1997)Justices Sexual Assault 141 N.H. 562 (pro-
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separationviolaterule of evidence wouldmodifying courtlegislationposed
the ofprinciple135-E:10 violatesmust hold that RSApowers),of we

I, HeArticle 37 of the State Constitution.under Partpowersofseparation
evidence, “theof the rules oftheby eliminating applicationasserts that

in adjudicatingregulateshow a court evidenceseeks to controllegislature
cases,” thethereby usurpingcommitmentcivilsexually predatorviolent

in predatorsexualmaking relevancyfunction of determinationsjudicial
ininvolvedfacts or circumstancesparticularfor theregardcases without

a case.such
applythe does not becauseOpinionthat JusticesarguesThe State of

that this Courtan rule of evidencemodify existing135-E:10 “does notRSA
modificationabrogationit create ... orpartial[a]had doesadopted,” “[n]or

Instead, argues, simplythe the statuteof the rules of evidence.” State
theproceeding generala of fromexception particular typecreates an for

that the isapply, legislaturethat the rules of evidence an actionprinciple
1101(b).Rule of EvidenceHampshireallowed to take under Newexpressly

agree.We

inadvisorywas an issuedOpinion opinionBecause the Justicesof
case,Senate, thelitigateda from the rather than aresponse requestto

Hampshirenot constitute See New Healthopinion binding precedent.does
Justices,Governor, 378, (2011);Opinionv. 161 N.H. 392 theCare Assoc. of

(1930).559, Nonetheless, case areN.H. 582-83 the circumstances of this84
theOpiniondifferent and the State does not ask us to reexamine of

Justices.

1101, chapterinHampshireNew Rule of Evidence effect when RSA
enacted, inprovided part:135-E was

—(a) inapply proceedingsThese rules to the the districtCourts.
courts, courts, court, court.superior supremeand theprobate

—(b) Generally. apply generallyThese rules to allProceedings
theproceedings provided bycivil and criminal unless otherwise

or theseHampshireconstitution or statutes of the State of New
rules.

1101(b), applythe of evidence toplain languageUnder the of Rule rules
Here,statute. theprovided by legisla-civil unless otherwiseproceedings

rules do not toprovided apply proceedingsture has that theexpressly
inlegislationthe addressedchapter proposedunder RSA 135-E. Unlike

Justices, rule ofmodify existing135-E:10 does not anOpinion the RSAof
rulemaking authority.its Becauseadopted byevidence this court under
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evidence,there is no conflict between the statute and the rules of we hold
that the statute does not violate our state’s provisionconstitutional
mandating separationthe of powers.

EqualIV. Protection

Finally, the defendant argues chapterthat RSA 135-E rightviolates his
to equal protection of the laws because it enacted procedurallesser
protections than HampshireNew law affords personsto facing civil
commitment under chapterRSA 135-Cor RSA 171-B.chapter Specifically,
the defendant topoints the statute’s express preclusion of the ofrules
evidence. The defendant uponrelies the Fourteenth Amendment to the

I, 1,United States 12,Constitution and Part Articles and 14 of the New
Hampshire Constitution. We first address the defendant’s claim under the

Constitution,State federalciting opinions guidance Ball,for only. See 124
N.H. at 233.

equal protectionThe guarantee is “essentially a direction that all
persons similarly situated should H.,be treated alike.” In re Sandra 150

(2004)634, 637 omitted).N.H. (quotation “Holding that persons who are not
similarly situated need not be treated the same under the law ais
shorthand way of explaining equalthe protection guarantee. Whether

aapplying intermediate,strict scrutiny, or rational basis standard of
review, we determine whether differences between the justifyclasses
disparate treatmént under the law.”Id. at 638.

When we review legislation under equal protection analysis, the level
of scrutiny applied depends upon the type legislativeof classification at
issue. Classifications based upon suspect classes or affecting fundamental
rights strictlyare scrutinized. See id. at 637. scrutinyIntermediate applies
to discriminatory classifications involving “important substantive rights.”

omitted).Id. at (quotation638 In cases,all other the court employs the
rational basis test. Id.

The defendant argues that strict scrutiny ought to apply. As the trial
court innoted its order denying dismiss,the defendant’s motion to of the
courts that have addressed this issue in jurisdictions,other most have
applied See,rational basis Reinstein,review. e.g., 779,Martin v. 987 P.2d

(Ariz. 1999);796 Ct. App. Samuelson,In re 228,Detention 727 N.E.2dof
(Ill. 2000);236 Williams, (IowaIn re 447,Detention 628 N.W.2d 453of

2001); In (S.C.re Treatment and 338,Care Luckabaugh, 568 S.E.2d 351of
2002) Martin,. Quoting 796,987 P.2d at the trial court reasoned that

while [the defendant] that RSAassert[s] 135-E affects [his]
fundamental right liberty,to the classification itself only affects
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proceduresto the rules andappliedtoright [him]have[his]
commitment Butproceedings. [he]in civiltheapplicable general

found,to, has athe Court notnot the Court andpointedha[s]
The courtsapply.right particular proceduresfundamental to have

theanalyzed challenges uponbasedequal protectionthat have
the basisappliedsets of have rationaldifferingof rulesapplication

one, liberty ultimatelytest, mayin as this whereeven cases such
at stake.be

omitted.)(Quotations and brackets

appliesrationalwith the trial court that the basis standardagreeWe
the bearsparty challengingthis standard the statute thehere. Under

does a rationalshowing statutoryof that the classification not bearburden
CityNew v.relationship legitimate Englandto a state interest. Verizon of

(2004).263,Rochester, 270 show that “the151 N.H. The defendant must
justification.”is or without reasonable Id.arbitraryclassification some

thatrealistically groupsa the fact the two are“Where classification reflects
circumstances, thein certain and differ­similarly legislation’snot situated

interest,aing governmentof the is related togroups sufficientlytreatment
H., atequal challenge.”it an Sandra 150 N.H. 638protectionwill survive

omitted).(quotations, and citationbrackets

135-E, foundenacting chapter legislature explicitlyIn the thatRSA
uniqueneedssexually predators special presentviolent have treatment and

extremely dangerousAs “a small butsociety. provides,risks to the statute
sexually personalitywho havepredatorsnumber of violent exist antisocial

existingare unamenable to mental illness treatmentfeatures which
modalities, criminal;inlikelyand features render them to engagethose

legislatureThe also foundsexually violent behavior.” RSA 135-E:1. that
existing involuntary commitment- for the treatment andprocedures“[t]he

ill the riskmentally inadequatecare of are to address thesepersons
Therefore, ofpredatorsviolent to Id. the intent thesexually pose society.”

procedure long-termis “to a civil commitment for thelegislature create
violent Id.sexually predators.”care and treatment of

sexuallylegislature predatorsThe has thus declared that violent are
to treatmentcivilly persons respectdifferent from other committed with

Accordingly, purpose chapter providethe of 135-E is to bothand risk. RSA
societyandsexually predators protectcare and treatment to violent to

interests.dangerous legitimatefrom These are state Seepersons.such
K., illmentally155 at 225 care to andChristopher (providingN.H. the

interests);protecting society dangerous persons legitimatefrom are state
(sex(2003)Doe, 1,Safety 538 4Dept.see Conn. Pub. v. U.S.also of



a in publicoffenders are serious threat this nation and the interest in
community predatorsvulnerable of the fromprotecting members sexual is

one).a compelling
arguesthe defendant that “sex offender civilAlthough commitment and

New other forms of civil similar chal­Hampshire’s presentcommitment
evidence,lenges” regard applicationwith to the of the rules of he has failed

Samuelson,to that or arbitrary.establish the classification is irrational See
at (persons subject Sexually727 N.E.2d 237 to the Dangerous Persons Act

setpossess characteristics which them from theapart greater class of
Code,persons who fall within Mental Health and persons presentthe such

Martin,problems);different societal P.2d at 797 the(given987 difference
ill,sexuallybetween violent persons mentallyand other classes of it was'not

irrational or for the legislatureunreasonable to determine that the
mental ofunderlying sexually personsconditions violent render them

unamenable to or forinappropriate existing involuntarycandidates com­
(Kan.State,Merryfield 573,mitment v. 241procedures); P.3d Ct. App.578

2010) (defendant failed to demonstrate that sexually predatorsviolent are
illness).similarly tosituated others confined for mental

In contrast to civilfacingindividuals undercommitment RSA
(mental illness)chapter chapter135-C or 171-BRSA with an(persons

trial),disability”“intellectual found not tocompetent stand far different
criteria must be met to as aqualify sexually violent underpredator RSA
chapter 135-E. For theexample, individual must have been convicted of a
sexually violent mustoffense and suffer from a mental abnormality or
personality disorder that makes it likely that he or she inengagewill acts
of sexual in ifviolence the future not in facilityconfined a secure for

control, care,long-term :2,and treatment. RSA 135-E XII. Given the
specific characteristics of tosubjectindividuals civil commitment under
RSA 135-Echapter byas identified the legislature uniqueand the nature
of proof requiredthe to the statutory requirementsmeet for civil commit­

sexuallyment as a predator, proceduresviolent the need for different in
this is rationallycontext related to a legitimate governmental interest.

H.,Sandra 150N.H. at “Where a realistically638. classification reflects the
fact two groups circumstances,that the are not insimilarly situated certain
and the legislation’s differing treatment of the groups sufficientlyis related

interest,governmentto a will equal protectionit survive an challenge.” Id.
omitted).(quotations, brackets and citation
Miller, (1979),The defendant cites v. 119 N.H. 214Grindle and argues

case,that following logicthe in that we find prohibition“must RSA 135-E’s
Grindle,on the of protection.”rules evidence to violate Inequal the

173-A,defendant challenged the ofconstitutionality chapterRSA the
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usof the statute beforeAct, priora versionSexual OffendersDangerous
nothere wasthatin contendedGrindleplaintiffat 215. TheId.here.

andoffendersexualdangerousabetweendistinguishingforrational basis
differingjustifytoin ordercommittedinvoluntarilyindividualsother

In upholdingat 216.Id.the statutes.applicableunderproceduresrelease
commit-for theproceduresdifferent“permittingwe noted thatthe statute

forprovidedfrom thoseoffenders]sexual[dangerousrelease ofment and
civil commit-insanity orby reason ofacquittedpersonsofcommitment

State Constitu-[theunderequal protectionwould violategenerallyments
upon specificHowever, decided basedthe case wasat 217.Id.tion].”

issuesof the constitutionalanalysisnoand containsstatutory construction
atstatuteoffenderFurthermore, sexualdangerousthe formerto.alluded

135-E.chapterfrom RSAsubstantively differentin wasissue Grindle
theoncontrolling precedentthe case asapplydecline toAccordingly, we

(1940).472,Exeter, 479-81v. 90 N.H.Trusteesbefore us. Seequestion

theface, does not violatethat, chapter 135-Ehold on its RSAWe
HampshireNew Constitu­under theequal protectiontorightdefendant’s

greater protectionnot offerdoesBecause the Federal Constitutiontion.
Constitution, conclusion under thereach the samewethan our State

H., at 637.150 N.H.See SandraFederal Constitution.

Affirmed.

JJ.,Lynn, concurred.C.J., Duggan, andDalianis, HICKSand

judicialHillsborough-northern district
No. 2009-704

HampshireThe of NewState

v.

KingHorace

15,SeptemberArgued: 2011
2,Opinion 2011Issued: November


