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(JaniceMichael A. Delaney, attorney general Rundles,K. senior
attorneyassistant general, on the brief orally),and for the State.

Getman, Steere, (AndrewRA,Schulthess & of Bedford R. Schulman
brief,and Clara E. Lyons on the and Mr. Schulman orally), and Dwyer &

Collora, LLP, Boston, (Williamof Massachusetts H. Kettlewell and Maria
brief),R. Durant on the for the defendant.

HICKS, defendant,J. The Brooks,Jesse appeals his conviction of
murder,conspiracy 629:3,1,to commit (2007);see 630:1,1(b),RSA IV RSA

(c) (2007). argues J.)He that (Nadeau,the Trial Court erred by allowing
the State to priorintroduce recorded statements of a bywitness and finding
that competentwitness to testify. He also challenges the trial court’s denial
of his pre-trial motion to dismiss for lack of a speedy trial. We affirm.

The jury could have found following 2003,the facts. In September the
defendant’s parents were frommoving New Hampshire to Las Vegas,



573

(John),father,29, John Brooksthe defendant’sSeptemberNevada. On
onthem from a warehousea trailer to movemotorcyclestwo intoloaded

thediscovered thatLondonderry. morning,in The next JohnTinker Avenue
Reid, he had hiredthat whomsuspectedHe Jacktrailer had been stolen.

him theft.had committed thehelp pack,to
California,defendant, in calledlivingwho wasmorning,that theLater

Carter, helpto hisfriend, goasked him to to the warehouseAndrew andhis
Benton, awho was alsothe with Michaelfather. Carter went to warehouse

arrived, them about the theftthey John toldfriend of the defendant. When
Reid killed and askedHe stated that he wantedsuspectedand that he Reid.

after, andday gavehim. That or the John Carterhelp dayif wouldthey
shells, he said he wanted used on Reid. Overa and whichshotgunBenton

month, $5,000 for for the murder.supplieshe themgavethe next
1,2003, in Las Vegas.the defendant’s cousin was marriedNovemberOn

uncle,the defendant’s Roderick Chamberlainwedding,At the John told
brother,(Roderick), Roderick’s Dennis Chamberlainsuspected.that he

(Dennis), in the theft.beingof involved
later, hisHampshire. DuringA the defendant traveled to Newdaysfew

visit, he, at his home in Theand Benton visited Dennis Salem.Carter
(thethe theft November 2003 conver-spokedefendant with Dennis about

sation). him if he had hadDennis testified that the defendant asked
anybody anyknow that didanything to do with the theft and “did [he]

“[Absolutely not.” The defendantstealing anything.” replied,or Dennis
see if he could find his father’sgoingsaid that he was to look around and

money, passport.that had a some and agun,and also stated heproperty,
thoughtasked Dennis if he Reid wasBenton testified that the defendant

theft, that he did not think that wasinvolved in the and Dennis indicated
possible.

defendant, Benton,visit,Later the defendant’s Carter drove theduring
John, approxi-to Reid’s house atgirlfriendand the defendant’s former

off.Thea.m. and the defendant and Benton defendantmately dropped1:00
Benton an aluminum baseball bat.flashlighthad a and had“mag light”
to items to hit Reid. Bentonthey plannedtestified that use theseBenton

went to one side of Reid’s housestayed behind a truck while the defendant
Agunshots.came out of his house and fired few minutesand kicked it. Reid

met atlater, The defendant and Benton left and laterpolice.he called the
defendant, John, Carter,Subsequently,home. thefamilythe defendant’s

Reid for a while he had calledstop pursuingand Benton decided to because
incident, to andthis the defendant returned Californiapolice.the After
Vegas.John returned to Las

in2005, getif couldIn the defendant called Benton and asked JohnJune
toHampshireto New takegoinghim because John was backtouch with
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problemcare of his with agreed. time,Reid. Benton Around the same John
recruited inJoseph defendant, John,Vrooman to assist killing Reid. The
and Vrooman met at inJohn’s house Las whereVegas they plansmade to

outcarry the murder. The defendant indicated that Benton would be
expecting a call from gotJohn once he to Hampshire.New He told

thatVrooman Reid carried a thatgun, he wanted his father to wear a
vest,bullet-proof and he wanted Vrooman to make sure that his father did

not get hurt. The defendant suggested waysalso to subdue Reid.
18,On or about June John and Vrooman flew to Hampshire.New Over

days, Vrooman,the next few John met with Benton and Knight,Robin
another friend of John’s from Vegas,Las to plan the murder. During that
week, John telephoned times,the defendant two once himtelling the date
they planned to kill Reid and himinstructing to use his credit card to take
his mother out to dinner day.that

27, 2005, John, Benton,On June Vrooman and Knight lured Reid to a
infarmhouse Deerfield and murdered him. See State v. Knight, 161 N.H.

338, (2011) murder).339-40 (describing the Immediately following the
murder, $5,000,gaveJohn Benton and told him there would moneybe more
later. Later that night, John telephoned the defendant to ask if he had
taken his mother out to dinner and used his credit card as instructed. He
also indicated that the murder had been committed and said that he would
talk with the defendant when he returned Vegas.to Las

1, John,JulyOn Vrooman and Knight flewback to Las Vegas. Upon their
return, gave $2,500John Vrooman and said that he still owed him more.
Over year,the next the defendant and John gave Vrooman a total of

$10,000.approximately
In 2005,late July Benton asked John for money. John told Benton to call

and, did,the defendant when he the defendant wired him In August,$400.
againBenton asked the defendant for money goto to VegasLas and the

defendant himwired inWhile Las Vegas,$800. Benton told the defendant
that he your“killed for family.”[Reid] The defendant responded that he

records,knew. video,Phone surveillance and other evidence found after the
defendant,murder led police John, Benton,the to the Vrooman Knight.and

5,2007,On February the defendant was arraigned for conspiracy to commit
murder.

trial,At the State called Dennis to testify. During his testimony, Dennis
stated that he recentlyhad surgery cancer,had for brain which affected his
memory. The court conducted a competency hearing and found Dennis to

competentbe a witness. During Dennis’s testimony, the State permit-was
ted to portionsintroduce of priortwo recorded statements Dennis made as
recorded recollections 803(5).under New Hampshire Rule of Evidence
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admittinginthe court erredthat trialappeal, arguesthe defendantOn
Dennisfindingand in thatstatements Dennis madepriorthe two recorded

to arightHe that denied thecompetent testify. arguesto also he waswas
by and Federal Constitutions.trial as the Statespeedy guaranteed

I. Recorded Recollections

in allowingtrial erred thearguesThe first that the courtdefendant
under recordedpriorto statements the recollectionintroduce twoState

exception to thehearsayto rule. The recorded recollectionexception the
rule into evidence:hearsay allows

aconcerningor a matter about whichmemorandum record[a]
now has recollectionwitness once had but insufficientknowledge

to and shown havetestify fully accurately,to enable witness tothe
when matteradopted bybeen made or the witness the was fresh

that Ifmemory knowledge correctly.in his or and to reflecther
admitted, intomaymemorandum or record be read evidencethe

court,the inmayand received as an exhibit unless itsbe
discretion, undulythat such admission is cumulative orfinds
prejudicial.

803(5).R. Ev. To be under recordedexception,N.H. admissible this the
following requirements:statement must meet the foundational

(1) (2)event;thethe once had firsthand aboutknowledgewitness
memory testifylacks event tothe witness now sufficient of the

(3)fully accurately;and was orthe recorded statement made at
the the the had anear time of event when witness clear and

it; (4)memory accuratelyaccurate of and the recorded statement
reflects knowledge.the witness’s

omitted).Reid, 569, (2011) (quotationv. 161 N.H. 572State
examination,the ofDuring questionedcourse Dennis’s direct the State

tohim about the 2003 conversation. Dennis was able rememberNovember
objection,not trialportionssome of the conversation but others. Over the

followingcourt the to into the record the of apermitted portionState read
inDepartmentDennis to the Salem Police 2007taped statement made

the conversation:regarding 2003
says, well,in hekind of me the face and[The defendant] looked

know took the truck. I think it was we know Jack took thewe Jack
truck, that,like insomething somethingor in some words effect

He I tenpointed jacket. says, got grand,like that. he hisAnd to
millimeter, tomy passport and a nine and I’m not afraid use it.

And that it.was
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omitted.) thereafter,(Quotation trialShortly the court allowed the State to
that,at duringintroduce a Dennis made John’s 2008 trial thestatement

conversation,November the defendant told him “that [the2003 defendant]
the iffly countryout of in a heartbeat he had to.”c[ould]

solely upon 803(5),Rule the trial court that theRelying found State had
met its thesedemonstrating“burden that statements admissible” as[we]re

recollections,recorded Dennis thenoting that testified that November 2003
conversation “fresh in at thewas his mind time” he made the statements.
The that was thedefendant contends this error because 2007 and 2008
statements not at nearwere made or the time of the November 2003

disagrees arguesconversation. The State but that if theeven trial court
erred, the was abeyonderror harmless reasonable doubt.

thatAssuming, without the trial court erred indeciding, admitting
statements,priorboth we that theirconclude admission was harmless. “It

is the maywell settled that erroneous of beadmission evidence harmless if
beyond doubt,the State aproves, reasonable that the verdict was not

Prudent, 320, (2010)byaffected the admission.” v.State 161 N.H. 323
omitted).(quotation An error amay beyondbe harmless reasonable doubt

if the alternative evidence of the anguiltdefendant’s is of overwhelming
nature, or ifquantity, theweight, and evidence that was improperly
admitted or excluded is ormerely cumulative ininconsequential relation to

Peters,the thestrength guilt. 30, 36of State’s ofevidence State v. 162N.H.
(2011).

The harmless-error recognizesdoctrine the thatprinciple the
central of a criminal is topurpose questiontrial decide the factual

innocence,of guiltthe defendant’s or and promotes public respect
processfor the criminal by focusing on the underlying fairness of

the trial rather than on virtually presencethe inevitable of
immaterial error.

(2006) omitted).710,State v. 153O’Leary, (quotationN.H. 714

arguesThe State that the alternative evidence of the defendant’s guilt
was overwhelming. For the convict ofjury to the defendant conspiracy to

murder,commit the requiredState was to aprove, beyond reasonable
doubt, a purposethat “with [thethat... crime of defined by...as]murder

(c)]630:1,1(b) committed,or[RSA be agree[d][the with one ordefendant]
[murder],more commitpersons to or cause the commission of and an overt

act committed by conspirators[wa]s one of the in furtherance of the
629:3,1. Thus,conspiracy.” thatproveRSA the State had to the defendant

and at other person agreedleast one to commit the crime of murder. See id.
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facie caseprimaestablish a ofheld thatpreviously “[t]ohaveWe
explicit agreementnot anthe is to demonstrateconspiracy, requiredState

(1975).“AGilbert, 665,115 N.H. 667 tacitState v.among conspirators.”the
coursecooperate illegalto in an ofbetween theunderstanding parties

mustId. The State showconspiracy.”a conviction forconduct will warrant
in furtherancean overt act ofconspirators performedthat the hasone of

at overt act629:3,1; 128 N.H. 586. This needKilgus,the RSAconspiracy.
is atcharacter, conspiracyin as it shows that thelongnot criminal sobe

event,or“may anyN.H. at It be transaction evenKilgus,work. 128 586.
alone, but which isentirelyone innocent when consideredmaywhich be

in an someby accomplishcommitted a effort toknowingly conspirator
omitted).object (quotationthe Id. at 586-87conspiracy.”of

toHere, of commit murder includedconspiracythe alternative evidence
telephonedthe of Benton that the defendant Cartertestimony and Carter

30,2003, him if he could goafter the theft on and askedshortly September
tohelpto to father. Carter and Benton went thethe warehouse his When

theft,warehouse, them that Reid andsuspectedJohn told about the he that
if himthey helphe killed. He them and theywanted Reid then asked would

agreed.
to New Hamp-Benton also testified that when the defendant returned

2003, that to handleshire in November he told Benton he returned the
visit,problem Duringwith Reid. this the defendant had conversations with

inand which told the defendant about their efforts totheyBenton Carter
itkill further that the told him thatReid. Benton testified defendant was

back,time,” it“go getthat it would be late to John’s and wouldpropertytoo
they just tryno to killtrying question probablybe use to Reid so should

killparticipated planhim. that in the to Reid.Carter testified the defendant
while,that, John, saynot thatHe stated unlike the defendant would he

killed, he also it done.wanted Reid wanted
that,testimonyincluded the of BentonThe alternative evidence also

visit, toNovember 2003 the defendant went visit Dennis askduring his to
that,him the theft and Reid was involved. Dennis testifiedabout whether

conversation, him togoingthis the defendant told that he was lookduring
gun,that he had apropertyto see if he could find his father’s andaround

some and amoney passport.
Carter,Further, oftestimonythe alternative evidence included the

the defendant andgirlfriendBenton and the defendant’s former about
in formervisit to Reid’s house November 2003. The defendant’sBenton’s

they goingthat the and Benton said were togirlfriend testified defendant
him uphim tie orsurprise question possiblyhouse to and andReid’s

withplanBenton that their was to hit Reid the“something else.” testified
“mag flashlight.the light”baseball bat and
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The alternative evidence also included Benton’s testimony that the
defendant called him in early June 2005 to ask whether John could inget
touch himwith because comingJohn was to New Hampshire to take care

thereafter,of the problem Shortlywith Reid. John called Benton and asked
getto together to discuss the situation respectwith to Reid. Over the next

weeks, John, Benton,few Vrooman and Knight planned and carried out
Reid’s Immediately murder,murder. following the gaveJohn Benton
$5,000 cash,in and told him that there would moneybe more later. A few

murder,weeks after the Benton asked the defendant for money and the
defendant him murder,wired A month after the Benton again$400. asked
the defendant for tomoney travel to Las Vegas and the defendant wired
him Benton testified that while in$800. he was Las Vegas, he told the
defendant that he “killed for your family”[Reid] and the defendant
responded that he knew.

Further, the alternative evidence included testimonyVrooman’s that the
presentdefendant was at a inmeeting he,June 2005 during which Vrooman

and John made plans carryto out Reid’s murder. At this meeting, the
suggesteddefendant ways to subdue Reid. Vrooman also testified that the

murder,week before the John defendant,twice called the once telling him
the date of the murder and himinstructing to use his credit card to take his
mother out to on day.dinner that Vrooman further stated that followingthe
murder the gavedefendant him money. addition,In the alternative
evidence included the records,admission of phonenumerous which sup-
ported the testimony that the defendant in Carter,was contact with Benton
and John throughout periodthe leading toup the murder.

Finally, the alternative evidence included the testimony Small,of Michael
a carpenter who worked for Robin Knight. 2004,In December the
defendant and John told theySmall that had owned two motorcycles that
were stolen. Small testified that both the defendant and John told him that
they had a pretty good idea who stole the motorcycles and personthat

get“would their day.”

Against evidence,this the recorded statements regarding the No­
vember 2003 conversation merelywere cumulative and inconsequential.
Benton testified duringthat the November 2003 conversation the defendant
asked Dennis whether Reid was involved in Further,the theft. Dennis
testified, objection,without that the defendant told him that he was going
to look around to ifsee he could find his father’s property and that he had
a gun, Thus,some money and a passport. even if the recorded statements

admitted,had not been there was evidence that the defendant asked Dennis
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theft,in the that the defendant wasReid involvedthoughtwhether he was
theft, moneyhad a andgun,into the and that the defendantgoing to look

passport.a
of the statements was notarguesThe that admission recordeddefendant

placedno that [thewithout them “there was evidenceharmless because
. .than . thein the to murder Jack Reid otherconspiracydefendant]

Benton and circum-and Vrooman”testimony cooperatingof co-defendants
innocence. The defendant contends thatstantial consistent withevidence

the of Benton andcredibilitythe turned onstrengththe of State’s case
exchangethe in forVrooman, and, they against defendantbecause testified

maintainstheir was unreliable. He thatplea testimonya agreement,
supportedcredibility “hearsaynot at issue and hisbecause Dennis’s was

accounts, jury’sthetipped findingit could well haveBenton and Vrooman’s
in the We Dennis’s recorded statements addeddisagree.favor of State.”
little, 2003testimony regardingif to his other the Novemberanything,

say'that credibility of Bentontheycannot bolstered theconversation. We
testimony as to thewayand in such a have affected verdict.Vrooman’s

DennisMoreover, above, thatargumentas demonstrated the defendant’s
who Benton isonly testimonywas the witness corroborated and Vrooman’s

Carter,testimony of and defendant’s formerbybelied the Small the
girlfriend.

that this notarguesThe defendant further error was harmless
onlythe circum­jury “givenbecause the recorded statements waswithout

jetsamand innocence.”completelystantial flotsam consistent with “[A]
ifevidencemay guiltrational fact finder infer from circumstantial such

Cole, 139all other rational conclusions.” State v. N.H.evidence excludes
(1994).Indeed,246, isconspiracydirect evidence of a often250-51 “[s]ince

obtain, proved,conspiracy frequentlydifficult the existence of a must beto
Gilbert, case,all,if 115 In thisat attendant circumstances.” N.H. at 667.by

evidence,a that thebeyond anywe conclude reasonable doubt based on all
of and 2008error in the admission the 2007 statements was harmless. Cf.

Cole, record,our of theAccordingly, upon139N.H. at 251. based review we
anyof that inprovingconclude that the State has met its burden error

beyond aDennis’s 2007 and 2008 statements was harmlessadmitting
reasonable doubt.

II. DennisCompetency of

itnext that the trial when founddefendant court erredarguesThe
testifyof totestify. competencyto The a witness beforecompetentDennis

the trial court’squestionthe a threshold of law committed tojury is
(1974).487, 489 the recordKeyes,v. 114 N.H. Whendiscretion. State
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trialcontains evidence to the court’s determination ofsupport competency,
will not anwe disturb that determination absent unsustainable exercise of

(2011).Munroe, 618,161discretion. State v. N.H. 623

However,competent testify.Witnesses are to Id. “thispresumed
presumption may bybe overcome that the witnessfindings lacks sufficient

observe,tocapacity dutyremember and narrate as well as theunderstand
omitted). Here,to tell the truth.” the(quotation challengesId. defendant

capacity respect abilityDennis’s with to his to remember “he wasevents
testify that,called to He maintains a result surgery,about.” “as of his brain

issue,memoryDennis of meetingChamberlain’s the events at including his
2003,Jessewith Brooks in was so that” it himbadly impaired rendered

incompetent to testify.
During the competency hearing, Dennis testified from memory about

various facts and circumstances related to the events about which he had
called to testify.been He was able to his innephew’srecall Laswedding

2003,in earlyVegas November fact that himincluding suspectedthe John
stealing. name,of not initiallyWhile he could recall Reid’s correctlyhe

remembered that “ansuspectedJohn old truck driver . . . upthat ended
and,of thedying” prompted,theft once he recalled that this nameperson’s

Jackwas Reid. He further recalled that arranged meetingRoderick a for
him and John shortly after the waswedding and he able to recall detailsthe
of that meeting. He also recalled that the defendant and his friends came

himto visit at his house and that the defendant asked him questions about
inwhether he was involved the theft. He remembered that the defendant

himtold that he togoingwas look into the and that gun,thefts he had a a
full of apocket money passport.and

pointsThe defendant to testimonyDennis’s that feelinghe was
“a little that,confused” and that he had “good days days”bad on[and] and

day,that he having goodwas “not a at all”day ... as of hisevidence
incompetency as a Admittedlywitness. there were times professedDennis

However,confusion during testimony.his Dennis also testified that his
confusion about things goes” “only“comes and and lasts a short time.”

importantly, above,More as discussed Dennis was able to recall certain
andfacts about thecircumstances events for which he was testify.called to

Intermittent confusion certain questionsover issues and does neces­not
sarily Watson, 411,render a v.incompetent.witness 629People N.W.2dCf.

(Mich. 2001)420 Ct. App. (noting that court had aupheld trial court’s
determination of a competency,child’s witnessthough displayed confusion

contradiction). view,and In our this ansimply appropriate subject“is for
toargument jury,the whose was toresponsibility it determine witness
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(1994) (contradictions thein617,Briere, 621138 N.H.v.credibility.” State
incompetent).hernot rendertestimony didwitness’s

and inconsis­memory lapsesspecificfurther citesThe defendant
hewhyrecallinitiallytohis failuretestimony, includingin Dennis’stencies

occasion, to Jesseand, referringon onetestifytosubpoenaedbeenhad
to rememberand a failuretestimonyin“InconsistenciesBrooks as John.

however, a witness.disqualifydo nottestimony,subject of theof theaspects
of fact.” Id.by the trierfor resolutioncredibilityofquestionsThey present

omitted). competencycourt’smuch of a trialsoSince(quotationat 620
witness, greatwe giveof theits observationupondependsdetermination

Seecompetent.wasconclusion that Dennistrial court’sdeference to the
(1992). weis not whetherMills, 46, question“TheN.H. 50v. 136State

sufficientdid, there iscourt but whetherruled as the trialwould have
our review ofuponId. Basedfinding.”thegroundin the record toevidence

nottrial court didcase, that thein we concludethe record this
testify.competent tofindingin Dennisexercise its discretionunsustainably

III. TrialSpeedy

delaymonth betweenthirty-twothat thearguesthe defendantFinally,
guaranteeda trialright speedytrial violated his toand hisarraignmenthis

the defendant’sWe first addressthe and Federal Constitutions.by State
guidance only.cases forand cite federalclaim under our State Constitution

(1983).Ball, 226,124 N.H. 231-33See State v.

a trial hasright speedya defendant’s todeterminingIn whether
Constitution, testfour-parttheapplythe webeen violated under State

(1972). Allen,514, v. 150407 530 StateWingo,articulated in Barker v. U.S.
(1)(2003). four factors: the290, us to balancerequires292 The testN.H.

(3)(2) the defendant’sdelay;the reason for thelength delay;of the
(4)trial; to theprejudiceand theright speedyof his to aassertion

trial court’s factualdelay. Id. defer to thebycaused the Wedefendant
erroneous, and consider de novoclearlyarefindingsunless thosefindings

Id.findings.to those factualrespectconclusions of law withthe court’s

factor, delay, triggeringof the is alengthThe first the
delaythe isremainingthe factors unlesswe do not considermechanism:

(2002).Locke, 1, periodThev. 149 N.H. 8prejudicial. Statepresumptively
trialspeedya defendant’spurposes analyzingfor ofdelayof considered
first.whichever comescharged,run he is arrested orbeginsclaim to when

(1990).Warden, 727, delayA ofN.H. 734133Cunningham,v.Humphrey
prejudicial.felony presumptivelyin a case is consideredover nine months

toHere, conspiracyforarraignedthe defendant wasat 734-35.See id.
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5, 2007, 9,February initiallyoncommit murder and indicted on November
28, delayHis trial on 2009. is2007. commenced October Because this

it“presumptively prejudicial,” remainingwarrants an examination of the
537, (1993).v. Maynard,three Barker factors. State 137 N.H. 539

requires why delayed,The second that thefactor we assess trial was
attributable,partyto which the is how muchdelay weight giveand to the

delay. Allen, 150 N.H. at 294. The trial court found that delaymost of the
delayin this case was to the a portionattributable State but that of the was

in justice,furtherance of the ofpractical Maynard,administration see 137
539,at and of delayN.H. the remainder the due to the ofwas vicissitudes

and, thus, Allen,scheduling weigh State,not heavily againstdid the see 150
at 294. amply supportsN.H. The record findings.these The defendant’s

19,originally 2009,trial was to begin Januaryscheduled on the Stateafter
2008,had filed two Inassented-to motions to continue. June the State

2009,tosought reschedule the defendant’s trial to April assertingdate that
necessaryit was to theswitch defendant’s trial date with of co-­that

Knight trydefendant in to Knight Knightorder first because indictedwas
andearlier had been incarcerated for a longer period of time than the

defendant. The State further contended that Knightbecause made certain
defendant,statements to the that itpolice sought againstto ituse the

to chargesneeded have Knight’s resolved before the defendant’s trial. On
9, 2008, C.J.)July {Lynn,the Trial grantedCourt the requestState’s and

2, 2009,Knight’srescheduled trial for February and the trialdefendant’s
9,2009.for March Subsequently, that,the trial reportedcourt to the“[d]ue

crisis,budgetstate Rockinghamthe County Courthouse cancelled all
result,February jury2009 As atrials.” trial wasKnight’s Maymoved to

9, 2008, J.)(Nadeau,2009. On December the Court rescheduled the
26, 2009, which,defendant’s trial for court,October according to the trial

Thus,was “the date.”earliest available the delay Januarywhile from to
State,October 2009 is held theagainst it lessweighs heavily than would a

delay for other Maynard,reasons. atSee 137 N.H. 539.

puts“This court emphasissubstantial on the latter two of the Barker
(1985)49, omitted).factors.” State v. 127Langone, N.H. (quotation55

factor,the thirdUnder we consider the of astrength defendant’s assertion
Lamarche, (2008).his toright 337,of a trial. State v. 157speedy N.H. 343

“The more deprivation,serious the likelythe more a is todefendant
then,Thecomplain*. defendant’s assertion of speedy right,his trial is

evidentiaryentitled to instrong weight determining whether the defendant
being right.” Barker,is ofdeprived the 407 at 531-32.U.S.

case,In this specificallythe trial court that infound this factor weighed
favor,the defendant’s not heavily,but since the defendant fifteenwaited
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The defendanta trial.right speedyhis toassertingfirstmonths before
disagree.that this was error. Weargues

2008,23,Mayonto a trialright speedyhisfirst assertedThe defendant
trial date. He thenJanuary 2009that he retain hisrequestingin a motion

Februaryin 2009.rightstrialspeedyfor a violation of hismoved to dismiss
hisbelow, expressingto firstFurthermore, priorbyas conceded the State

date“the earliest trialtrial, soughta the defendantspeedytoright
Nonetheless,favor.Thus, in the defendant’sweighsthis factorpossible.”

and to themotions to continueto the State’s twoacquiesceddefendantthe
hisdate, months aftertwenty-threewhich wasJanuary 2009 trialoriginal

from the time of hisMoreover, fifteen monthshe waitedarraignment.
that thetrial. The factright speedyhis to ato first assertarraignment

hismonths aftertwenty-threeto a trial dateinitially acquiesceddefendant
trialspeedyassert hisfifteen months to firstand waitedarraignment,

weighnotthat this factor doesfindingtrial court’ssupports therights,
Lamarche, that this factor(finding157N.H. at 343in favor. Seeheavily his

the defendant waitedin favor whenheavily the defendant’sweighdid not
to arightof hisindictment and the assertionmonths between histen

trial).speedy

and to whatto determine whetherrequiresThe final factor us
delaytheincluding whetherprejudice,defendant sufferedextent the

incarceration, ananxiety, impairedorin an oppressive pretrialresulted
prejudicehe has sufferedthatarguesId. at 344. The defendantdefense.

to confrontmeaningful opportunitythe defense adelaythe “deniedbecause
orsurgerya of his brain “fiveas resulton cross-examination”Chamberlain

failed toasserts that the defendantbefore trial.” The Statesix months
defendant, appealing party,as theagree. Theargument.this Wepreserve

to hisa sufficient record decideto this court withprovidehas the burden
the trialthat he raised the issues beforeon and demonstrateappealissues

(2011).Winward, 533, “Preservation of an161 N.H. 542State v.court. See
objection.” Statecontemporaneous specifica andappeal requiresforissue
omitted). Here,(2009)239,Dodds, 244 and brackets(quotation159 N.H.v.

and,the trial courtraise this issue beforeadequatelydid notthe defendant
thus, to it for review.preservefailed

competencyobjectingthat “in to Chamberlain’sThe defendant contends
to confrontationtrial, impairment [his]citedspecificallyhis counsel][at

that Chamberlain’sNonetheless, arguefailed to belowthe defendantright.”
trialalleged speedyhim in to anrelationprejudiceloss causedmemory

Indeed, thedenyingin its orderWinward, at 542.161 N.H.violation. Cf.
dismiss, that the defendant didthe trial court notedmotion todefendant’s

There is nomemory.”loss ofany witnesses “sufferednot claim that
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evidence that the defendant requestrenewed his for dismissal uponbased
subsequentDennis’s brain surgery. Accordingly, we decline to address this

argument;
The arguesdefendant next that “substantiallyhe was prejudiced by his

twenty of pretrialmonths detention uniqueunder circumstances.” He
that incarcerated,maintains he “had never previously been and was

onlydetained on the incharges this case.” His confinement under these
alone, however,facts is insufficient to establish actual prejudice. See State

Cotell, 275, (1998); Tucker,v. 143 N.H. 31, (1989).283 v.State 132 N.H. 33
Finally, the arguesdefendant that press capital“[t]he attendant to the

againstmurder case father was unprecedented”[his] and was “laden with
and,emotion ... in trials,even the context of co-defendants’ often focused

on” the defendant. He contends that “the prejudice he had suffered from
this avalanche of press was Beyondirreversible.” assertions,these bare the
defendant fails to articulate the nature of prejudicethe suffered from the
pretrial publicity attendant to John’s and his if,co-defendants’ cases. Even
as the alleges,defendant pretrialsome of the publicity may have been
“incorrect,” the defendant has not shown how this publicity prejudiced his
ability Cotell,to have a fair trial. 143 N.H. at 283 (finding, whereCf
defendant argued that he was prejudiced by exposure“the of prospective
jurors to publicity,” that “[p]retrial publicity did not actually prejudice the
defendant”).

After balancing factors,the four Barker we conclude that the defendant
was not denied righthis to a speedy trial under the State Constitution.
Because the Federal Constitution is no protectivemore of the defendant’s
rights than the State Constitution circumstances,under these Allen,see

292, 295;150 Barker,N.H. at 530,407 U.S. at we reach the same conclusion
under the Federal Constitution.

Affirmed.

DALIANIS, C.J., CONBOY, JJ.,and DUGGAN and concurred.


