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(Walter L. Mitchell andP.A., LaconiaofMunicipal Group,Mitchell
brief, orally), respondent.for theand Mr. MitchellWilley on theLeigh S.

Company Hamp-of NewLynn, DevelopmentBrandtThe petitioner,J.
J.)(O’Neill,Courtshire, (Brandt), Superioran order of theappealsLLC

zoning(City)City of Somersworth’srespondentthe decision ofupholding
(ZBA) for a variance. Wedeny applicationto itsadjustmentofboard

remand.reverse and
a house andrecord. Brandt ownsare drawn from thefollowingThe facts

themulti-family district ofin the residentialMyrtleon Streetattached barn
andvariance from size1994, Brandt for aappliedInCity. November

duplex,used as abeingthe thenproperty,to convertfrontage requirements
findingafter thatapplicationZBA denied theunits. Thedwellinginto four

ina variance set out RSAthe five criteria forsatisfyfailed topropertythe
455,Salem,(1986). 128 N.H. 457-58674:33,1(b) v. TownLabrecqueSee of

(1986). the 1994 decision.appealBrandt did not
unitupstairsto the1997, Brandt added four bedroomsFrom 1995 to

result, containstoday propertytheto do so. As areceiving permitsafter
unit downstairs.unit and one three-bedroomupstairsone seven-bedroom

2009, Myrtleto convert the StreetsoughtBrandt againIn December
ZBA for ato thedwelling, again appliedandinto a four-unitproperty

Brandtarea, requirements.and setbackCity’s frontage,variance from the
dwelling units andexistingboth thereconfigureto renovate andproposed

withbarn, contain four units: onethat the wouldpropertythe attached so
bedrooms, Thebedrooms, and two with three bedrooms.with twofour one

theapplication on basisthe merits of the varianceZBA declined to consider
ofacceptanceto warrantchanged sufficientlynotthat “circumstances [had]

rehearing appealedfor andunsuccessfullyBrandt movedthe application.”
(2008).Theto 677:4pursuantcourt RSAsuperiorthe ZBA’sdecision to the

appealin 2010. ThisAugustdecisioncourt affirmed the ZBA’ssuperior
followed.

Warner,v. TownHarringtonlimited.zoningin cases isJudicial review of
(2005). ZBA deemed74, 77 primaof the arefindingsFactual152N.H. facie

thereasonable, bynot be set asidethe ZBA’s decision willand andlawful
ofbyit the balancepersuadedof law unless iscourt absent errorssuperior
orit, ZBA decision is unlawfulbefore that theon the evidenceprobabilities,

will(2008); 152 N.H. at 77. WeHarrington,RSA 677:6unreasonable.
itsupportnotthe evidence doescourt’s decision unlesssuperiortheuphold

interpretationat 77. The152 N.H.Harrington,erroneous.legallyor it is
law, reviewa of and wequestionor ordinance isof a statuteapplicationand

v. Townde novo. Atwateron such issuesrulingcourt’ssuperiorthe of
(2010).503, 507160 N.H.Plainfield,
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Brandt ZBAargues requiredthat the was to review its 2009 variance
application on the thoughmerits even it asked for essentially the same

that,relief as the 1994application. Brandt contends under the standard set
Dover,out in City 187, (1980),Fisher v. 120 N.H. 191 material changesof

in circumstances occurred during yearsthe fifteen between the 1994ruling
and the application,2009 inincluding changes the case law interpreting the

variance,criteria for granting a City’s zoningthe policyordinance and
documents, and the physical layout of the property. CityThe counters that

ZBAthe acted inreasonably thedenying application because these
intervening developments do not constitute material changes. CityThe
argues that even a changematerial in circumstances under the unnecessary
hardship of theprong five-part test for a variance does not require the ZBA
to hear applicationBrandt’s anew because the ZBA denied the 1994
application on four statutoryother grounds, none of which changedhave in

Thus,the meantime. the issue on appeal is whether the facts and
surroundingcircumstances the application2009 constitute material

changes circumstances, Fisher,in 191,see 120 N.H. at the ZBArequiring
to conduct a full review of Brandt’s variance request.

It is well board,settled that a zoning having rejected one variance
application, may not review subsequent applications absent a “material
change of circumstances theaffecting merits of the application.” Id. The
rule in Fisher is consistent with the majority rule that application“a new
for administrative relief developmentor permission may be considered by
a board if there is a substantial inchange . . . the circumstances or the

Rathkopf’Sconditions relevant to the application.” Ziegler, Jr.,4 E. The
Zoning Planning (2011).Law of §and 68:9 That rule reflects the

practical reality that zoning boards should not requiredbe “to reconsider
an application based on the occurrence of an inconsequential change, when
the inevitablyboard rejectwill the application for the same reasons as the
initial Brunelle,denial.” Sterk & Zoning Finality: Reconceptualizing Res

Cases,Judicata Doctrine in Land Use 1139, 1175 (2011).63 Fla. L. Rev.
In Hampshire,New successive variance proposals must demonstrate either
(1)material changes (2)in the proposed land,use of the or material changes
in the circumstances affecting Fisher,the merits of the application. 120
N.H. at 191. Brandt’s argument is solelybased on the latter ground. We
therefore onlyconsider whether the circumstances surrounding the appli­
cation have changed insufficiently the intervening years requireto full
ZBA consideration.

In subsequent applications,variance applicantthe bears the burden
to demonstrate a changematerial in circumstances. Id. at 190. Once the
applicant presentedhas circumstances,evidence of a inchange the zoning
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amatter whetheras a thresholdmust determineadjustmentboard of
full consider-occurred and whetherhasof circumstanceschangematerial

Kearsargev.Living TrustHill-Grantrequired. Seeation is therefore
(2009). courtreviewinga529, AlthoughPrecinct, 536159 N.H.Lighting

to theupholdtrial court’s decisionthefindings,factualdefers to the board’s
Malachyerroneous. Glenlegallyif it isbe set asidemayactionsboard’s

(2007).102,Chichester, 105155 N.H.v. TownAssocs. of

to bein the standardgoverningthe lawchangesrecentImportant
unreasonablyZBAthat theconvince usapplicationsto varianceapplied

■ 2009,In 1994 and thebothapplication.Brandt’s 2009declined to hear
674:33, satisfy five-partto astatute, petitionertherequiredvariance RSA

(2)interest; special(1) contrary publicto thewill not betest: the variance
inresultsof the ordinancethat literal enforcementconditions exist such

(3) spiritwith the of theis consistenthardship; the varianceunnecessary
(5)(4) done; the variance must notordinance; is andjusticesubstantial

Keene,v. CityFarrarsurrounding properties.the value of thediminish of
227,233N.H.684, (2009); Barrington,v. Town 135HusseyN.H. 688158 of

criteria, however,(1992). changedhastheseinterpretingcase lawOur
significantly.

variance, unnecessary1994, for a theappliedIn when Brandt first
to show arequired applicantsaobtainingstandard for variancehardship

making anyfromeffectively preventto the ownerdeprivation great“so as
v. 124 N.H.Gilford,land.” Island Clubreasonable use of the Governor’s

(1983).126, 130 was at odds withapproachthat this restrictiveRecognizing
theirenjoy propertyto use andrights propertythe constitutional of owners

in weHampshire,a variance Newextremelyand made it difficult to obtain
Technologiesv. TownSimplexIsland in 2001. Seeoverruled Governor’s of

(2001).727, place, SimplexIn its established145 N.H. 731-32Newington,
to ownersmarkedly propertythat more favorablea new standard is

standard under Governor’s Island. Seeseeking variances than was the
applicantan could showSimplex,145 N.H. at 731-32. UnderSimplex,

(1) asdemonstrating zoningthat: a restrictionunnecessary hardship by
property,its reasonable use of theto its interferes withapplied property
(2)environment; no fairin itsunique setting propertythe of theconsidering

of thegeneral purposestherelationship exists betweenand substantial
(3)and theproperty;on thespecificordinance and the restrictionzoning

Id.rights of others.injure public privatenot the orvariance would

85, 92(2004),Portsmouth, 151N.H.Then, 2004, Cityin in v.Boccia of
—to “use” variancesapplied onlytestSimplexthree-partwe held that the

— and weby zoningthe ordinanceprohibitedthat isthose that seek a use
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—a thattwo-part analysisestablished different for “area” variances those
use,permittedauthorize “deviations from restrictions which relate to a

Boccia,than the 151rather limitations on use itself.” N.H. at 90 (quotation
omitted); Harrington, providedsee also 152 N.H. at Boccia that an78-79.
applicant seeking hardshipan area variance satisfies the unnecessary

(1)by that: anprong demonstrating area variance is needed to enable the
applicant’s proposed property specialuse of the the of thegiven conditions

(2)property; sought byand the benefit the could notapplicant be achieved
by reasonablyother method for the applicant pursue,some feasible to

Boccia,than an 92. In sharpother area variance. 151N.H. at contrast to the
standard,Island which integrityGovernor’s the of“favor[ed] the ordinance

the regulation provideand stands unless it to useany permitted[said] fails
owner,” Hebron,property Greyto the Rocks Trust v. TownLand 136of

(1992)239, (Horton, J.,247 added),N.H. dissenting) (emphasis Simplex
Boccia unnecessaryand loosened the reins of the hardship test and

tozoning applyinstructed boards an more ofapproach respectful the
constitutional ofrights property enjoyowners to use and property.their
Boccia, in particular, relaxed the unnecessary hardship standard for area
variances, thereby creating a higher likelihood that an applicant prevailwill

Boccia, 92;the Salkin,under new test. See 151 2N.H. at P. American
(5th 2011)§OFLaw ZONING 13:9 ed. that in(noting the standard New

for area is thanHampshire variances more relaxed for use variances after
Boccia1.

We need not decide whether applicationBrandt’s 2009 asks for a use
variance,variance or an area as both andSimplex fundamentallyBoccia

legalaltered the governingframework variances between Brandt’s two
applications. variance,Brandt’sAssuming application asks for an area

two-partBoccia’s test allowsBrandt to not thatargue zoningthe restriction
effectively prevents land,any reasonable use of butthe that the variance is
necessary to enable the use ofproposed the land and that other reasonably
feasible means are Similarly, three-partunavailable. the Simplex standard
for use variances constitutes a material ofchange itcircumstances because
lowers the unnecessary hardship analysis the highfrom bar of Governor’s

to aIsland standard that focuses on the reasonable use of the theproperty,
relationship generalbetween ofpurposesthe the ordinance and the

1 legislatureThe in a2010 established uniform for bothstandard area variances and use
variances, effectively 2009, 307:6;displacing Boccia. See Laws v.Harborside ParadeAssocs.

(2011).Hotel, 508, enactment, however, specifiedResidence 162 N.H. 513 That that the new
applies only January 1, 307:7,applications 2009,standard to submitted after 2010. Laws :8.

applied 2009, two-partBrandt applyBecause for the variance in Boccia’s test will still to the
seekingiffacts of this case the that anboard concludes Brandt is area thanvariance rather

a use variance.
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the effect of theandproperty,to theprovisionof the ordinanceapplication
at145 N.H.Simplex,of others.private rightsandpublicon bothvariance

731-32.

under RSAthe variance testcriteria ofthe other fourAlthough
unnecessary hardshipas thedegreeto the samechangednot674:33 have

that1994. have saidclarified since Wecriterion, refined andthey have been
theinjurewill nota variancegrantingthatSimplexunderrequirementthe

thirdthe first andwithof others is coextensiverightspublicorprivate
v. TownRod & Gun Club674:33.See Chestercriteria under RSAvariance

Club,(2005).577, in Rod & GunChester, Notably, Chester152 N.H. 580of
—othersrights ofinjurious publicto thethat a variance iswe established

— degreeand in a marked“unduly,if itto the interest”“contrary publicor
ordinance’s basicit violates thethe ordinance such thatwithconflict^]

Seidel,omitted); Graysee also v.objectives.” (quotationsId. at 581zoning
(1999) aneed not show327, applicantthat the(clarifying328-29143 N.H.

not beinterest, variance wouldonlybut that thepublicto thebenefit
interest). justice”also refined the “substantialthe Wecontrary publicto

(1) whether2007, inquiriescritical are:in that the twoobservingcriterion
outweighsrequestthe variancepublic by denyingthegain generalthe to

(2) isindividual; developmentproposedand whether theto theany loss
Glen, at 109.155 N.H.Malachyuse.presentconsistent with the area’s

the variousmeaningthe ofmerely clarifieddevelopmentstheseAlthough
and didrequest,a variancereviewingwhenfactors boards must consider

Boccia, lendtheyand doSimplexthe law as didfundamentally changenot
suffi­changedcircumstances haveour conclusion thatweightfurther to

Brandt’sa full review ofrequire2009 tobetween 1994 andciently
the ZBA.byapplication

uprootedthat and Bocciacorrectly SimplexnotedThe trial court
—— testunnecessary hardship five-partof thethat ofonly one criterion

all five criteria.674:33, failed onapplicationthat Brandt’s 1994in andRSA
unnecessaryin offollow,however, major shift the doctrinethat aIt does not

within circumstanceschangea materialdoes not constitutehardship
Indeed, factor in ourit is but onealthoughapplication.to the 2009respect

of a variance.very conceptto thestatute, unnecessary hardship is central
the constitu­as a means to ensureoriginally conceived“The variance was

that would avoidin a mechanismby buildingordinancestionality zoningof
150Enfield,v. Townlandowners.” Baconon individualhardshipimposing of

RATHKOPF, §(2004) omitted); 58:1supraalso468, see(quotationN.H. 477
a means tovariances” asallowingbehindpurposethe “common(identifying

by general zoningthat are createdinequitiescorrect the “occasional
ordinances”). thatMoreover, line of cases demonstratespost-Simplexour
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674:33, theythe five criteria of at least were byRSA before modified the
Boccia, criteria,inlegislature response to are not discrete and unrelated

but interrelated that aim toconcepts properensure a balance between the
municipalaims oflegitimate planning hardship mayand the that some-

result from zoningtimes a literal enforcement of Itordinances. is sufficient
thatpurposes changes,for the of Fisher these doctrinal intaking place the

fifteen-year period applications,between Brandt’s create a reasonable
— —possibility certaintynot absolute of a different fromoutcome that

inobtained 1994 ZBA’s ofupon the consideration the Brandt’smerits of
2009 variance request.

Reversed and remanded.

DALIANIS, C.J., DUGGAN, CONBOY, JJ.,and HICKS and concurred.
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