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order,defendants did not file a motion for reconsideration of the May 13
Carleton,of a noticecopy filingand there was no motion or of the for LLC

22(1). such,by Carleton,to receive first class mail. See Ct. R.SUP. As LLC
— —and, case,in correctlythis that forapparently assumed no motion

If, however,beenreconsideration had filed. the defendants had filed a
Maymotion for of copyreconsideration our 13 order and mailed aproperly

Carleton, LLC,filingof the motion and notice of the to there nois
that wouldguarantee it have received the and notice thecopy before

expiration Carleton,of on Maythe reconsideration 24. For LLC toperiod
toimmediately proceed plan its affairs and subsequent courses of conduct

on assumption certaintybased such an of beenwould have at its own risk.
Instead, we that certainty onlybelieve such can with parties’come the
verification that the bymandate has been issued this court. The mandate

days expirationissues within seven after the toof the time file a motion for
reconsideration, within daysor seven after this court issues an order

adenying timely reconsideration,motion for whichever is later. SUP.See
24(1).R.Ct.

While might agree practicewe that the better would be for the mandate
be parties court,to issued to the in toaddition the trial we decline to use

to, essence, Instead,this case as a vehicle in amend Rule 24. consideration
anyof such is betterchange left to the rulemaking process. See Martinez
Nicholson, 397, (2006);n N.H.154 399 SUP.Ct. R. 51.

Affirmed.

Dalianis, C.J., DUGGAN, CONBOY,JJ.,and HlCKS and concurred.
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(JonathanOffice, PLLC,Springer Law of Portsmouth Springer on the
brief and fororally), petitioner.the

McEachem, (AlecP.A.,Shaines & of Portsmouth L. McEachem on the
brief and fororally), the respondent.

Dalianis, Hotel,The respondent, (Parade),C.J. Parade Residence LLC
appeals, petitioner, Associates, (Harborside),and the Harborside L.P.
cross-appeals, the decision of Superior J.),the Court (McHugh, which
partially affirmed and partially reversed the of thedecision Portsmouth

(ZBA)AdjustmentZoning Board of grantto Parade variances to install two
parapet marquee signsand two on its hotel and conference center Thesite.
trial court theupheld grantZBA’s to adecision Parade variance for the
marquee signs and reversed grantits decision to aParade variance for the

affirmparapet signs. in inpart, partWe reverse and remand.
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I. Background

abutspropertyParade’sfacts.followingthereflectsThe record
theoperatedhasHarborsidePortsmouth.in downtownHarborside’s

toParade intendsmany years.foron its sitehotelPortsmouthSheraton
its site.Marriott onbyInna Residenceoperate

the variances.signZBA for2010, to the27, appliedParadeJanuaryOn
the“forinto districtscity signthedividesordinancezoningPortsmouth’s

size, andnumber, locationtype,for thestandardsestablishingofpurpose
of thecharacterenhance theto maintain andsigns in orderillumination of

theprotectand toneighborhoodsresidentialdistricts andcommercialcity’s
ordi-zoningtheUnderdistracting displays.”andhazardousfrompublic

permit-district is notsignin asign allowednance, specificallynot“[a]ny
3.”“Signin Districtis locatedpropertyParade’sted.”

they areDistrict 3. WhereSigninpermittednotsigns areParapet
uses andground-floorforonlyallowed, permitted“areparapet signs

asparapet sign “[a]defines aordinancezoningThebuildings.”single-use
the of thewall, planeface toparapet parallelwith itssign to aattached

Awall.”inches from suchno more than 18parapet extendingandwall
building thewall aboveextension of a verticalas “[a]nis definedparapet

the structural roof.”line of
however,3; signmaximumtheSignin Districtare allowedMarquee signs

The ordinancefeet.sign twenty squareismarqueean individualarea for
tosign mounted on or attachedwall that issign asmarquee “[a]defines a

thatother than a roofas structuremarquee.” marquee “[a]A is defineda
building, and thatfrom ato, by projectingandsupportedis attached

pedestrians.”shelter forprovides
on itsparapet signsit to install twoa variance to allowsoughtParade
3, andSignin Districtpermittedare notthough signseven suchproperty,

thirty-fiveapproximatelya area ofsigneach withmarquee signs,two
per marquee signallowedfeet, signthe maximum areathoughevensquare

ZBAtheapplication,on Parade’sFollowing hearingatwenty squareis feet.
following reasons:for therequestsParade’s variancegrantvoted to

■ clutterdo not feel like visualsigns placedasparapetThe
height.toor overreach as

interest,■ publicto thecontrarynot besignsThe will
character of thein no in the essentialresulting change

health, safety and welfare.or harm toneighborhood

■ by aoccupancyand thebuildingmass of theThe sheer
needto the hotela condition.Visitorsspecialhotel create

identify their destination.to be able to
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■ The is notproposal overly aggressive.reasonable and

■ signs disruptiveThe will not to the visualmarquee be
may actually streetscapeand enhance thelandscape

■ test,In justicethe there benefit to thatpublicis no the
outweighwould the on the ifhardship applicant the

were denied.variance[s]

■ thoughtThere is no evidence that this well out design
negatively impact surroundingwould values.property

timelyThe ZBA later rehearing,denied Harborside’s motion for and
appealed ZBA’s superiorHarborside the decisions to the court. The trial

court that the ZBA grantedruled erred when it the variance for the two
parapet signs, but that its of the variance forgrant marquee signsthe two
was not Both parties unsuccessfullyerror. moved for partial reconsidera-

order,tion of the trial court’s and appealthis and cross-appeal followed.
Our of zoning Corp.review board decisions is limited. v.1808 Town of

772, (2011).Ipswich,New 161 N.H. 775 will upholdWe the trial court’s
decision theunless evidence does not it or itsupport legallyis erroneous.
Id. For its the trial mustpart, court treat all factual of the ZBAfindings as

reasonable,prima may aside,lawful and notand set them absentfacie
law,errors of unless it is persuaded by probabilitiesa balance of on the

itevidence before that ZBAthe decision is unreasonable. Id.

II. Analysis

1, 2010,Because Parade’s afterapplication was filed January RSA
1(b)674:33, 2010)(Supp. forthsets the standards Parade was required to

meet in to 2009, 307:7,order obtain a 674:33,variance. See Laws :8. RSA
1(b) (1)zoning grantallows a board a if:to variance “[t]he variance will not

(2)interest”;be to thecontrary public spirit of the ordinance“[t]he is
(3)observed”; done”; (4)justice“[substantial is values of“[t]he surround-

(5)ing diminished”;are notproperties and “[l]iteral enforcement of the
provisions of the would in unnecessaryordinance result hardship.”

1(b)674:33,RSA contains two of unnecessarydefinitions hardship. See
1(b)(5)(A),(B).674:33,RSA Under the definition:first

(A) that,. . . “[U]nnecessary means tohardship” owing special
conditions of the thatproperty distinguish it from proper-other

in theties area:

(i) fair relationshipNo and substantial exists between the
general public ofpurposes provisionthe ordinance specificand the

of that toapplication provision the andproperty;
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one.(ii) a reasonableuse isproposedThe

ishardship1(b)(5)(A). unnecessaryofdefinition674:33, The firstRSA
in Technolo-Simplexidentical, adoptedthat wesimilar, to the testnotbut

2009,(2001). Laws727, See145 731-32N.H.Newington,Towngies v. of
Simplexmirrordefinition(statement intent that firstlegislativeof307:5

test).
the first definitionsatisfyfails toapplicantthat if anprovidesThe statute

if thea variance it satisfiesstill obtainmaythen itunnecessary hardship,of
674:33,1(b)(5)(B). the second definition:UnderRSAsecond definition. See

if, if,onlyandto existhardship will be deemedunnecessary[A]n
it fromdistinguishthatpropertyconditions of theowing specialto

inarea, cannot be used strictthe propertyin thepropertiesother
ordinance, is thereforeand a variancetheconformance with

use of it.a reasonablenecessary to enable

similar, identical,not tois butunnecessary hardshipId. This definition of
See, e.g.,Simplex.beforeappliedthat weunnecessary hardshipforthe test

(1983);126,124 130 seeGilford, N.H.v. TownIsland ClubGovernor’s of
(statement intent that second definition2009, 307:5 legislativeofalso Laws

casesexemplifiedby“asunnecessary hardshiptest forpre-Simplexmirror
Island”).assuch Governor’s

“whether theapplydefinitionsthat theseprovidesThe statute
is a restrictionsoughta variance isordinance from whichof theprovision

use, any othera oruse, permittedlimitation onor otheron a dimensional
1(b).674:33, legislature’sThe state­the ordinance.” RSArequirement of

to “eliminateprovisionof this waspurposethat thement of intent indicates
that‘area’variances” westandard for‘unnecessary hardship’separatethe

(2004). 2009,85, 92Portsmouth, Laws151N.H.in CityBoccia v.adopted of
307:5.

SignsA. Parapet

decision to reverseof the trial court’sappealParade’sfirst addressWe
The trial courtsigns.parapetfor the twoof a variancegrantthe ZBA’s

thedemonstrating whyofsatisfyfailed to its burdenthat Paraderuled
the trial court foundgranted. Specifically,should bevarianceparapet sign

thehaving parapetfrompublic”to thebenefitonly apparentthat “[t]he
from faridentify propertyability [Parade’s]an toinstalled “wouldbesigns

stated, the clearoutweigh“does nottrial courttheaway.” purpose,This
ruling is somewhatthe trial court’sAlthoughof the ordinance.”provision

ZBA erredthat theto a determinationunclear, it either beinterpretwe
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it found that the notgranting contrary publicwhen variance would be to the
ordinance,spiritinterest and would be consistent with the of the that theor

ZBA erred grantingwhen it found that the variance would work a
(3).674:33, 1(b)(1), (2),justice. RSAsubstantial See

Spirit1. Public Interest and the Ordinanceof

publicWe first the and spiritaddress interest of the ordinance
thatrequirementfactors. “The the variance not be contrary publicto the

requirementinterest is related to the that ... be withconsistent the[it]
Keene, (2009)of the v.spirit City 684,ordinance.” Farrar 158 N.H. 691of

omitted).(quotation first instep analyzingThe whether thegranting
contraryvariance would not be to the public interest and would be

consistent with the of the is tospirit ordinance examine the applicable
Chester, 577,ordinance. See Chester &Rod Gun Club v. Town N.H.152of

(2005).581 “As the of theprovisions representordinance a ofdeclaration
interest,public any would invariance some measure be thereto.”contrary

omitted).(quotation Accordingly,Id. adjudgeto whether agranting
is contrary publicvariance not to the interest and is consistent with the

ordinance,of anspirit must grantwe determine whether to the variance
“unduly,would and in a marked degree conflictwith the ordinance such that

omitted).it violates the objectives.”ordinance’s basic zoning (quotationsId.
Thus, for a variance to contrarybe to the public interest and inconsistent

ordinance,spiritwith the of the grantits must violate the “basicordinance’s
zoning objectives.” omitted).Id. (quotation conflictMere with the terms of
the ordinance is See id.insufficient.

We have recognized two ascertainingmethods for grantingwhether
a variance would violate an zoning objectives.”ordinance’s “basic One way
is to examine grantingwhether the wouldvariance “alter the essential

omitted).of neighborhood.”character the Id. (quotation approachAnother
“is to examine whether granting the variance would publicthreaten the
health, safety or Id.welfare.”

Here, the ZBA thatfound toallowingParade install the parapet signs
notwould be contrary publicto the theyinterest because notwould

“change... the essential character of the “harmneighborhood” or cause to
health, safety and welfare.” Rather than examine whether there was

in supportevidence the record to findings, whether,these factual and
therefore, the ZBA whenerred it ruled that allowing signsthe notwould be
“contrary publicto the interest” or with ofspiritinconsistent the the
ordinance, the trial appearscourt to allowinghave examined whether the

would servesigns publicthe interest. To thatthe extent the trial ruledcourt
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not metof factors werespiritand the ordinancepublicthat the interest
thethat the variance would serveprove grantingParade tofailedbecause

interest, trial court erred.thepublic
Lone Hunters’ Clubanalysiswe our here. See PineOrdinarily, would end

668, (2003). However, haveHollis, 670 we149 becausev. Town N.H.of
court, willthat to the trial weus the record was availablebefore same

that thethe factual determinationssupportswhether it ZBA’saddress
of the“change . . the essential charactersigns would not .parapet

health,to and id.safetyor cause “harm welfare.” Seeneighborhood”

findings.in record the ZBA’sfactualsupportThere is evidence the to
instance, signs keepingthat “inproposedevidence the wereFor there was

in the ZBA’ssupportsothers” Portsmouth. This evidencewith downtown
not essential character of thechangethat the would thefinding signs

the not besignswas also evidence that wouldneighborhood. There
causesignsThis the ZBA’s that the would notsupports findinghazardous.

health,public safetyto the andharm welfare.
the the correct the publicBecause ZBA used test to determine whether

spiritand ordinance met and there isinterest of the factors were because
factors, to thatsupport findingsto the ZBA’s on these the extentevidence

unlawfullyZBA when that thethe trial court ruled that the acted it found
therefore,met, We, trialwere trial court thefactors the erred. reverse

impliedcourt’s on these two factors.rulings

2. Substantial Justice

justice onlynext the factor. the“PerhapsWe address substantial
rule on factor is that to the that is notguiding anythis loss individual

outweighed by gain general public injustice.” Malachya to the is an Glen
(2007)Chichester, 102,Town 155 and(quotationAssocs. v. N.H. 109of

omitted). proposedalso look “at the development [is]brackets We whether
presentconsistent with area’s use.” Id.the

instance, injusthave this factor on a occasions.We addressed few For
Associates,Malachy upheldGlen we the trial court’s conclusion that the

justicestorage facility a itproposed project worked substantial because
wetlands[,].no further threat to the .. for the“pose[d] appropriate[was]

area[,] [therefore,]abutters[;]and general publicnot harm its the[did]
Inrealize no this Id.appreciable gain denyingfrom variance.”[would]

Warner, 74, (2005),v. 152 thatHarrington Town N.H. 85 we concludedof
aexpandwho to manufactured showedapplicant, sought housing park,the

the itjusticethat substantial would be done in variance “becausegranting
inprovide housinga area of and affordableimprove dilapidatedwould town

(2008),519, 529Londonderry,area.” In Town 157N.H. wethe Daniels v. of
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thatconcluded the to constructapplicant, seeking wireless communication
zone,an agricultural-residentialtowers in had shown that substantial

justice be in granting projectwould done the variances because the “was
only way remedy existing gap coverage.”the reasonable to an in

ZBAThe found that this factor was because nomet “there is benefit to
outweighthe that on ifpublic applicantwould the the thehardship [parapet

sign] variance were denied.” the ZBA thatAdditionally, found “[t]he
asparapet signs placed do not feel like cluttervisual or overreach as to

The ZBA thatheight.” also found the tosigns identifywould enable visitors
their destination and that proposalParade’s was and not overly“reasonable

ZBAaggressive.” The further the parapet signsdetermined that would not
result in propertydiminished values.

In impliedly these trialreversing findings, the court ruled: “The only
apparent benefit to the public ability identifywould be an to [Parade’s]
property from far away; however that does notpurpose outweigh the clear
provision theof ordinance ....” To the thatextent the trial court intended
this to abe determination that the findings justiceZBA’s on the substantial

unlawful,factor were the trial court Contraryerred. to the trial court’s
ruling, the ZBA correctly uponfocused generalwhether the public stood to
gain from a denial Assocs.,of the Malachyvariance. See Glen 155 N.H. at
109.

Because we have before us the same record that was available to the
court,trial we will address whether it supports the findingZBA’s that the

general public would realize no appreciable gain from deniala of the
parapet Club,variance. Lonesign 670;See Pine Hunters’ 149 atN.H. see

Malachy Assocs.,also Glen 155N.H. at 109.There is inevidence the record
to thesupport findingsZBA’s on this factor.

Specifically,there inis evidence the thatrecord the available locations for
signsthe parapet bywere limited architectural considerations and that

existed,while another if there,location the signs placedwere they would
“stick out and be much more obtrusive.” Parade proposed that the signs be
“set back a few feet from the main plane of the inbuilding a recessed area
of building.”the signsThis location for the “was the least visually
obtrusive.” This supportsevidence the ZBA’s finding about the lack of
visual clutter from the signs.

There is also evidence in the record that thegiven building,size of the “it
was reasonable to have a signlandmark ofcapable identifying the location

publicto the at large.” Additionally, there is evidence that parapet“[t]he
itself helped by blockingaesthetics units.”rooftop This evidence supports
the findingZBA’s that signsthe would identifyenable visitors to their

anddestination that proposalParade’s was reasonable and not overly
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ZBA’sthesupportingin the recordthere is evidenceFinally,aggressive.
surrounding propertyimpact“negativelythat the would notfinding signs

onhave no effectsignsthe “wouldParade’s assertion thatvalues.”
uncontradicted.surrounding values” wasproperty

reasonablythe ZBAsupports,evidencefindings,these which theFrom
that theTo the extentjusticethat factor was met.concluded the substantial

We, therefore, the trialreversecontrary,ruled to the it erred.trial court
factor.ruling justiceon the substantialcourt’s

the publicto have limited its review toappearsthe trial courtBecause
criteria, becauseinterest, justiceof andspirit the ordinance and substantial

inconcluded, law, evidenceas matter of that there wasalreadyhave awe
notsignsthat wouldfinding parapetto the therecord ZBA’ssupportthe

values, varianceremaining“we not address thepropertydiminish will
to thefor the trial court considerappealon and will remandcriteria

in the first Naser v. Townunnecessary . . . criteria instance.”hardship of
(2008).322,157 N.H. 328Deering Zoning Adjustment,Bd. of

Marquee SignsB.

tothe trial court’s decisioncross-appealnext address Harborside’s ofWe
grant marquee signthe of the variance.uphold

HardshipUnnecessary1.

Parade metby findingthat ZBA erred thatarguesHarborside first the
to unneces-hardship. respectof theproving unnecessaryits burden With

factor, firstonlyZBA to considered thesary hardship appearsthe have
674:33,1(b)(5).inunnecessaryof set forth RSA Underhardshipdefinition

if,definition, specialexists to conditionsunnecessary hardship “owingthat
(1)area,”infrom other thedistinguish propertiesof the that itproperty

relationship” publicthe “generalis fair and substantial between“[n]othere
of the ordinance“specific application”of the and thepurposes ordinance”

(2)issue, a one.”proposedand use is reasonableto the atproperty “[t]he
674:33,1(b)(5)(A).RSA

propertycondition of the wasspecial “[t]heZBA found that theThe
The ZBA furtheroccupancy byof and the a hotel.”buildingsheer mass the

tothe ordinance waspurposethe ofgeneral publicfound thatimpliedly
“not besignsthat the marqueeclutter and determined wouldreduce visual

the“actuallyto and could enhancelandscape”the visualdisruptive
marquee sign proposalZBA as well that thestreetscape.” The concluded

overlynot aggressive.”was “reasonable and
impliedand ZBA’s conclusionfindingsthese theupheldThe trial court

As theunnecessary hardship.provingits burden ofthat Parade satisfied
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explained, reasonablytrial court “the ZBA could have thatconcluded the
inbuilding] majoritysize of was to the ofunique comparison[Parade’s the

inbuildings city’slocated the business district.” The trial court determined
that ZBA have reasonably safetythe “could also concluded that to the

mandates apublic larger marquee sign building.”on this

Harborside that both the ZBA courtargues byand trial erred relying
size ofupon the Parade’s to determinebuilding propertywhether Parade’s

“special argueshas conditions.” Harborside that the size of the isbuilding
not a relevant factor unnecessary hardship.for Under the circumstances of

case,this we Sincedisagree. the variance at issue is to install a sign on a
we hold the ZBA trialbuilding, that and court did not err by focusing upon

building’sthe size to determine whether the property has condi­“special
tions.”

assertion,To support uponits Harborside relies the concurrence to
Enfield, (2004),Bacon v. Town N.H.150 468 which thatstated aof

could “specialhomeowner meet the conditions” part of the Simplex
unnecessary testhardship only by showing that her property uniquewas in

setting, byits not showing that the shed for soughtwhich she a variance to
in Bacon, (Dalianisbuild would be itsunique setting. 150 N.H. at 480 and

JJ.,Duggan, concurring specially).
uponHarborside’s reliance misplacedthis concurrence is atfor least two

First,reasons. adopted concurrence,the court has not ofpart and,this the
thus, precedentialit lacks value. More ifimportantly, even the court had
adopted analysis,this the Here,instant case is distinguishable from Bacon.

notParade is toattempting “specialmeet the conditions” bytest showing
—that signsits would inuniquebe their thatsettings, but its property the

—hotel and conference center uniquehas characteristics that make the
signs themselves a reasonable use of the property. signBecause a variance

issue,is at we error examiningfind no in whether the budding upon which
the issign proposed be “special Farrar,to installed has conditions.” 158Cf.

(whereN.H. at 689 variance tosought large,convert singlehistorical use
residence to of twomixed-use residences and space,office size of residence
was to determiningrelevant propertywhether was inunique its environ-
ment).

Harborside bynext asserts that the ZBA erred thatfinding Parade’s
wasbuilding unique because of isits size. As there evidence in the record

to support this we it.finding, uphold There was evidence that there are
“very buildings”few in of aPortsmouth similar size to building.Parade’s

Harborside next the ZBA by findingcontends that erred unneces­
sary hardship because Parade failed to prove that “the larger marquee
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Harborside“Clearly,”to its hotel.”necessary operatein ordersigns are
(or,signsjust marqueewith smalleroperate“the hotel could fineargues,

all).”However, to unneces­indeed, at establishany marquee signswithout
1(b)(5),674:33,indefinition forth RSAhardship under the first setsary

a use”that its were “reasonablemerely proposed signshad to showParade
674:33,1(b)(5)(A);seeRSAgiven specialits conditions. Seeproperty,of the

(2003) (“WhereasManchester, 51, 54N.H.Cityv. 149also Rancourt of
of the landonly special conditionsSimplex, hardship existed whenbefore

zoned,it afterfor whichit unsuitable the use for wasuniquelyrendered
the useof the land renderhardship specialexists when conditionsSimplex,

” omitted)).(citation Paradesoughtthe variance is ‘reasonable.’for which
“necessary” to itssignsto that its wereproposednot have demonstratedid

operation.hotel

Variance Criteria2. Other

Paradeby findingnext that the ZBA erred thatHarborside asserts
Specifically,other for variance.requisites marqueethe thesatisfied

determiningZBA that theargues by grantingthat the erredHarborside
(2)(1) interest;publicnot to thesign contraryvariance: would bemarquee

(3)ordinance; inof resultspiritbe consistent with the the wouldwould
(4)justice; surroundingwould not the values ofand diminishsubstantial

674:33,1(b)(l)-(4).See RSAproperties.

interest, of andrespect public spiritto the the ordinanceWith
factors, that these were notjustice arguesHarborside factorssubstantial

by installinghave the same results”met because Parade could “achieve[d]
smaller, isyet conforming marquee signs.” argumentHarborside’s“slightly

upon unnecessary hardshipbecause it is our now defunctmisplaced based
(toBoccia, 151 N.H.obtainingfor an area variance. See at 92 obtaintest

variance, he cannotapplicant provemust that the benefit seeks bearea
method, variance, reasonablysome other than which isbyachieved area

applicant pursue).for tofeasible

factor, thatrespect property arguesto the value HarborsideWith
thesupport findingno the ZBA to its thatthere was evidence before

signs surrounding propertywould not diminish values. Whilemarquee
attorney representedthat this to be theacknowledgesHarborside Parade’s

case, attorney’sthat the statement did not constitutearguesHarborside
however, inZBA, to conflictsevidence. It was for the resolvecredible

ofcredibility proof.and the the offers of See Continentalevidence assess
(2009)570, needLitchfield, (zoning158 N.H. 575 boardPaving v. Town of

Works,experts);of Pennichuck Wateraccept Appealnot conclusions cf. of
(2010)18, 41 commission resolve issues(duty publicof utilities to160 N.H.
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of public mayfact and conflicts of utilities commission oropinion; accept
reject propersuch of evidence as it and notportions requireddeems was to

evidence). decision,accept even In reachinguncontroverted its the ZBA
rely knowledge,was also entitled to its own andupon experience observa­

Paving,tions. See Continental 158 N.H. at 576.
reasons, therefore,For all of the above affirmwe the trial court’s decision

the ZBA’s of theupholding grant marquee variance.

part;in in part;reversedAffirmed
and remanded.

ConboyDuggan, Hicks, Lynn,-JJ.,and concurred.
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