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articulate,the inperhaps telling that State did not either its brief or when
atpressed argument, precisely bodilyoral how the risk of serious injury

Because, view,by my jurywas created the defendant’s conduct. in the
verdict,in in Inecessarily engaged speculation reaching its would reverse

felonythe conviction for criminal restraint.
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(Thomas Bocian,Delaney, attorney generalMichael A. E. assistant
brief),attorney on forgeneral, the the State.

Graham, defender, Concord,Dorothy appellateE. assistant of on the
brief, for the defendant.

LYNN, defendant, Stowe,The John appealsJ. his ofconvictions false
enforcement, 641:4,report falsification,to law RSA ofand unsworn RSA

641:3, J.)arguing (1)that the Superior {McHugh,Court erred when it:
(2)limited witness;his cross-examination of a crucial State denied his

request for a curative instruction on the State’s misstatements of law made
(3)during closing argument; and denied his motion to thedismiss unsworn

complaint.falsification reportWe affirm the false convictionand reverse the
unsworn falsification conviction.

2005,Werecite the facts from Indrawn the record. John Deere Company
was repossessauthorized to a tractor that the haddefendant financed
through however,it. so,John Deere was unsuccessful in doing because the
tractor not at the expectedwas location. The defendant claimed that he did
not happenedknow what the aDuringto tractor. courtsubsequent hearing,
the trial policecourt ordered the defendant to a reportfile indicating that
the tractor had been stolen.

2006,FebruaryIn Derrythe policedefendant told a officer that he had
left the tractor on his in the springlawn or forsummer of 2005 John Deere

it,to take possession of went on a trip,business and it gonediscovered was
when he returned home. He told the thatofficer he had assumed that John
Deere repossessed it. statement,The defendant acompleted written and
the officer explained that a false result inreport “consequences.”would The
form itself followingcontained the “Inotification: thatunderstand false
written statements punishablemade herein are pursuant 641:3,to RSA
unsworn falsification.”

case,During the time frame relevant to this the defendant worked for
Nixon,Frederick who aowned demolition company. The defendant and

Nixon developedhad a friendship,close and frequently.socialized On
6, 2006, Dunn,September Nixon,Brian also an ofemployee contacted the

police regarding suspicions he had about a tractor he transportedhad to
one of Nixon’swork policesites. Dunn informed ofthe the tractor’s location
and aprovided it. Thephotograph policeof obtained a search warrant but
discovered that the wastractor no there.longer They copyleft a of the
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inlater, the tractor locateda wasat the work site. About weekwarrant
theThe matchedDerry. policeintowing yardasome woods behind

that the hadthat of tractor defendantwith thetractor’s VIN numbers
stolen.asreported

Nixon, then2007, briefly spokeofficer withJanuary investigatingIn the
wasthe defendantyear. Subsequently,him in of thatinterviewed March

and onea to law enforcementgiving reportone of falsecharged with count
trial, unsuccessfully to dismissAt movedunsworn falsification. hecount of

him counts.jury guiltyThe found on bothcharge.unsworn falsificationthe
appealThis followed.

I

erred in hislimitingthat trial courtarguesThe defendant first the
Nixon, thereby violating rightshis to confrontationcross-examination of

I, and andof the the Sixthunder Part Article 15 State Constitution
He to cross-soughtthe FederalFourteenth Amendments of Constitution.

that demonstrated Nixon’s biaspurportedlyexamine Nixon about events
him, an false statement Nixonhostility alleged priorand towards and about

tothe defendant has failedhad made to the We conclude thatpolice.
establish error.

arguments under thefirst consider the defendant’s constitutionalWe
Constitution, onlyto for Seereferring guidance.federal decisionsState

(1983).Ball, 226, aimpeach124 “The toopportunityv. N.H. 231-33State
rightscross-examination is an incident ofcredibility throughwitness’s

Brum,I, the v.by part article 15 of Constitution.” Stateguaranteed State
(2007)408, 416 omitted); Etienne,v. 146 N.H.(quotation155 N.H. seeState

(2001)115, 117 (right witnesses in criminal casesto cross-examine adverse
fundamental). the defendant a to meetprovides rightis Cross-examination

him face, fullyface to heard in his defense.againstthe witnesses and be
CONST, I, 15;Etienne, right146 at 118.This includes thept.N.H. art. N.H.

Etienne,of 146 at 118.possibleto the biases witnesses. N.H.expose

limitsto fix the of areasproperThe trial court has “broad discretion
Brum,cross-examination, including credibility.”attacks a witness’suponof

court, however, a“may denynot completelyN.H. at 416. The trial155
a matter ofupon properarightdefendant the to cross-examine witness

to a constitu­satisfymust cross-examinationpermitand sufficientinquiry
a thresholdpermitteda defendant has beentional threshold.” Id. “Once

satisfied, the [trialstandard is andinquirylevel of the constitutional
againstis anlimitation thereafter measuredof cross-examinationcourt’s]

(quotation ellipsisId. andexercise of discretion standard.”unsustainable
omitted). “Thus, inquirya ofrecord reveals that threshold levelwhen the
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allowed, upholdwas trial thelimiting scopewe will the court’s decision of
cross-examination thefurther unless defendant demonstrates that the

clearly orrulingcourt’s was untenable unreasonable to the ofprejudice his
omitted).(quotationcase.” Id.

keyThere is no doubt that Nixon a witness.was State He testified that
himthe defendant had allowed to the tractor for several projectsuse during

2005 and 2006. He also testified that the had him todefendant asked keep
detection,on ofparkedit the side his to preventhouse that heexplaining

did not want his to According Nixon,ex-wife learn about the tractor. to
2006,insome time the defendant him to changeasked the tractor’s location

so his ex-wife could not Nixon complied,discover it. it to amoving friend’s
At thepoint, repairedhome. some tractor workplacewas at Nixon’s and

then moved to a site in Conwaywork North where the defendant was
job.amanaging

Nixon testified that after the topolice attempted seize the tractor in
2006,September he was that police“horrified” officers had searchingbeen

jobone of his company’s defendant,sites. He contacted the who told him
that the court himrequired reporthad to it as stolen. Nixon explained that

discouragedthe defendant him from calling bythe himpolice telling that he
might charged grand larceny.be with Nixon did not police,contact the but
moved the tractor yet defendant,to another location and toldthen the “I’m
all withdone this.” The tractor,defendant had some againfriends move the

police 2007,and the later seized it. In March policeNixon informed the of
the defendant’s involvement with the tractor.

behalf,onTestifying his own the defendant maintained that he had
parked the tractor his in springon lawn the or ofsummer 2005 and had not
seen it since. He assumed that John Deere had retrieved it while he was

home,away from his and also posited that Nixon two ofor his other friends
may have taken it allbecause three had toasked borrow it. He denied

accountNixon’s of the defendant’s involvement with the throughouttractor
2005-2006.

To establish bias himagainstNixon’s and motive to lie police,to the the
defendant sought to him aboutcross-examine events that occurred around
the time Nixon gave his statement to police,the aincluding physical

them,confrontation between criminal threatening complaints the defen-
Nixon,dant had filed against and the fact that the defendant had testified

at Nixon’s custodydivorce and proceeding where Nixon’s income and
finances were at Toissue. further challenge credibility,Nixon’s the

soughtdefendant to elicit thattestimony Nixon had lied to a police officer
during the of ainvestigation threateningcriminal complaint against him.

objected,The State arguing that the defendant had an adequate opportu-
nity to Nixon on credibilitycross-examine his atby questioning lengthhim
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Itin prior proceedings.had courthe madeinconsistent statementsabout
inwas notthe two menthe “bad blood” betweencontended thatalso

their hostilities wouldspecific underlyingon eventstestimonyanddispute,
issues,time, of andirrelevant, cause confusion thebe ofa wastebe

if the defendantarguedThe State also that“a trial within a trial.”constitute
conduct, open theof he wouldtestimony specificon the instanceselicited
Nixon, of thepartfrom which wastestimony that he had embezzledtodoor

of the hostilities.basis
thatdetermining it wouldrequest,The court the defendant’strial denied

trial,” “adequateand the had“trial a that defendantnot allow a within
motive, theas well as State’sNixon’s bias andregardingconfrontation”

ruled that the characterangel.”of his as not “an Itcharacterpresentation
Nixon, disdain and dislike forincludingand “theirof both the defendant

in theanother,” “crystalthe was cleardisputed bywas not State andone
“totallymind,” formulatingand the their disdain werejury’s that details

and would distract theirrelevant, prejudice”run the risk of undue[would]
it.chargesfrom the criminal beforejury

was a threshold levelpermittedfirst consider whether the defendantWe
himagainst castinghim and motive forinquiry regardingof Nixon’s bias

Brum, Clearly, anda thief a 155N.H. at 416. Nixon’sbias“as and liar.” See
defense,the theimpeachmentas were relevant to butgroundsmotive for

in On directcorrectly dispute.that these issues were notarguesState
examination, from that around the timetestimonythe State elicited Nixon

tractor,thepolicetalked to the about the defendant’s involvement withhe
a counsel reiterated the“fallinghe had out” with the defendant. Defense

cross-examination, elicitingon that when Nixon firsttestimonypoint
2006,Septemberfor in he didpolice lookinglearned the were the tractor

the forinform them of the involvement with tractor threenot defendant’s
down,”months, but, the men herelationshipafter the between two “[broke]

on that there was “nopolice. agreedcontacted the Nixon cross-examination
two at when he contacted thepoint”love lost [the men] [the]between

re-direct, establishingasked thatquestionsOn the State severalpolice.
re-cross,friends, and on NixonNixon and the defendant had been close

2007,police Januarythe time he the in he andthat at first contactedagreed
speaking.”each “weren’t“despisedthe defendant other” and

record, anpermittedOn this we conclude that the defendant was
Theof on and motive. recordinquirythreshold level Nixon’s biasample

that the men wasfinding hostilitythe trial court’s the betweensupports
indeed, that ofjury;the the trial court remarked the demeanorobvious to

duringwas apparenttheir disdain for one anotherregardingthe witnesses
fromtestimony. inquiringThat the trial court restricted the defendanttheir
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specific underlying givingabout the events rise to the hostilities notdoes
equate to him from inprecluding engaging inquirya threshold on the
matters of bias and motive. conclude that trial court’sWe the decision did
not “impermissibly effectivelylimit the defendant’s toability impeach the

I,him inprincipal againstwitness at trial of Part Article 15violation of the
(2007)Miller, 246,New v. 155Hampshire Constitution.” State N.H. 254

omitted).(quotation The defendant makes identical argumentsthe under
Clause,the separateFederal Confrontation without in aengaging federal

Thus,analysis. But see id. at 255-56. we thereach same result under the
Federal Constitution. note that the argueWe defendant does not that the
trial clearlycourt’s decision prejudicewas untenable or unreasonable to the

and,ease, thus,of his we do not review the trial court’s on thatruling basis.
torespect allegedWith the false anstatement Nixon made to investigat-

officer,ing police arguesthe defendant it specificthat is a ofinstance
dishonesty that was Hampshireadmissible under New Rule of Evidence
608(b), thatand the trial court’s ruling was an ofunsustainable exercise
discretion himwhich denied the opportunity to make a threshold oflevel
inquiry Nixon, I,contraryto discredit to Part Article 15 of the New
Hampshire Constitution and the andSixth Fourteenth Amendments to the
Federal Constitution. Assuming, deciding, argumentwithout that his was
preserved review,for appellate we conclude that the defendant has failed to
demonstrate error.

608(b) apermitsRule inquirecross-examiner to into conduct that is
probative of the witness’s character for truthfulness or untruthfulness.
Miller, N.H. however,155 at 249. Generally, the mustexaminer take the

608(b)answer as the witness it.gives Id. Rule prohibits the examiner from
evidence,introducing witnesses,“extrinsic such as othercalling to rebut

(1992).the Hopkins, 272, 276witness’s statements.” State v. 136 N.H. “The
objective trial; is,tois avoid a trial within a that to the oflitigationavoid

Miller,issues that are tocollateral the atcase hand.” 155 N.H. at 249.

608(b),When itsexercising discretion under Rule the trial court must
Brum,also consider Rule 403. 155 N.H. at 412. “The overriding protection

of Rule requires probative403 that value bynot be ofoutweighed danger
prejudice, issues,unfair confusion of or misleading jury.” (citingthe Id.

608(b))reporter’s omitted).notes to Rule (quotation The trial court has
broad to evidence,discretion determine the admissibility of and we notwill
upset rulingits absent an of Miller,unsustainable exercise discretion. 155

standard,N.H. at To prevail249. under this the defendant must demon­
strate that the trial clearlycourt’s decision was untenable or unreasonable
to the ofprejudice his case. Id.
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he to use tofollowing soughtto evidencethepointsThe defendant
Nixon:cross-examine

court, investigating policeinprior hearinga districtDuring [the
crimi-in the of Stowe’sinvestigatingtestified that courseofficer]

Nixon, makingNixon deniedcomplaint againstnal threatening
at ato .... Nixon testifiedthe calls the defendantthreatening

that madehe in fact tell he[the officer]that didprior hearing...
defendant], he makethat did not a criminalcalls to butphone [the

threat.

investigat­questionthe to Nixon about theEssentially, defendant wanted
thatproceedingat the court Nixon denieding testimony priorofficer’s

defendant, priorto the and about Nixon’s state­any phone callsmaking
However,non-threatening phoneto calls.makingment that he admitted

discrepancycourt have that the betweenpurportedthe trial could found
to the and his at the courtpolice testimonyNixon’s initial statement later

thereby making marginal.the valueproceedings ambiguous, probativewas
Moreover, that the was topermittedthe record demonstrates defendant

hisallegedon numerous inconsistencies betweencross-examine Nixon
made oath at courttestimony priorat trial and statements he under a

and the defendant has failed toproceeding police.to the We conclude that
him fromprecluding questioningestablish that the trial court’s decision

clearlyNixon his statements to the officer wasregarding investigating
to v.prejudiceuntenable or unreasonable the of his case. StateSee

Brum,Kornbrekke, 821, (2008);156 N.H. 824-25 see also 155 N.H. at 413.
similarly reject argumentthe that the trial court violatedWe defendant’s

denyinghis him the to make arights by opportunityState constitutional
is,inquiry;level of on a matter Nixon’sinquiry properthreshold of that

416;Brum, Miller,untruthfulness. 155 N.H. at 155 N.H. at 254. TheSee
makes Federalargumentsdefendant the identical under the Confrontation

Clause, Miller,analysis.in a federal But 155engaging separatewithout see
Thus,at 255-56. we the same under the FederalN.H. reach result

Constitution.

II

trial to dueargues rightsThe defendant next that the court violated his
I, 15 andprocess and a fair trial under Part Article of the State Constitution

bytoFifth and Amendments the Federal Constitutionthe Fourteenth
thea the misstated the law tofailing giveto curative instruction when State
theduring closing argument, the State misstatedjury. He contends that its

(1) the that it the factrespects: juryin two material it “told could uselaw
acharged involving dishonestyan aswas with offensedefendant]that [the
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(2)credibility”; “conveyed jury]basis to assess his and it that could find[the
credible[,]...guilty testimony relievingif it found not[the defendant] [his]

the of toprosecution proveits burden each element of the offense beyond
a doubt.” first thereasonable We consider defendant’s constitutional

Constitution,arguments under the toreferring onlyState federal decisions
Ball,for N.H.guidance. See 124 at 231-33.
pointsThe defendant to the following excerpts of the closing:State’s

to,what reallyIsn’t this case downcomes the defendant’s
credibility? all, here,chargedAfter isn’t he the one lyingwith

statement,lying police, makingto the a written making afalse
the police? Walkingoral statement to into Officer Jacksonfalse

that and flatday lying.out That’s what it’s about.

counsel,talked credibility.We about Defense again, it’s all
Well,about Nixon and Leavitt. it reallywasn’t all about the

all,defendant? Isn’t that what we’re here to decide? he’sAfter
withcharged lying. mightAnd pertinent,it be credibility,his
or not you thoughtwhether he telling upwas the truth there on

that stand? notWhether or he is to be believed?

added.)(Emphases particularlyHe upon emphasizedrelies the tolanguage
argue that the State “erroneously plac[ed] evidentiary value on [the

charge.”arrest anddefendant’s]
To hissupport argument that the State impermissibly shifted the burden

him,proofof he pointsto to the followingstatements in the closing:State’s

The you friend,defendant wants to thatbelieve... his best good
Jayfriend Nixon out of yard, tractor,steals his front steals this

this of hepiece equipment ten,thinks grand,is worth fifteen and
manages thereafter hide itto from him for a year and a half.

story.That’s his To him guilty, younot have to believe thatfind
story.

added.)(Emphasis Again, he particularly uponrelies the emphasized
language. In objecting to the State’s theclosing, requesteddefendant that

(1)the trial jurycourt re-instruct the that the charging instruments were
(2)guilt,not theevidence of and burden proofof rested with the TheState.

trial court rejected the defendant’s characterization of the closingState’s
argument, and request re-instruction,denied his for ruling that jurythe

previously given adequatelyinstructions legalcovered the issues that the
defendant identified.
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toargumentin bothclosing“A has latitudeprosecutor great
thejury urgethe and topresentedthe evidence toand discusssummarize
149DiNapoli,v.guiltof from the evidence.” Statejury to draw inferences

omitted).(2003) However,514, certainellipsis520 and(quotationN.H.
closing maystatementsby prosecutor duringcomments made aimproper

Parker, 142See State v.process rights.a criminal defendant’s dueimplicate
(2002)(curativeWatkins, 760, 769319, 322(1997); N.H.State v. 148N.H. cf.

law”).“blatantly misstated theappropriate prosecutorinstruction where
that defendant raised a constitutionalAssuming, deciding,without the

court, 520,149N.H. at we concludeDiNapoli,before the trial seeargument
inthat the trial court erredthat the defendant has failed to establish

jury.his to re-instruct therefusing request

did notclosingthe trial court that the State’s remarksagreeWe with
evidentiarythat the instruments hadjury chargingcommunicate to the

Rather, remarks, inof when takenpurpose challengedvalue. the the
context, jury’sto the focusattemptwas to counter defense counsel’s deflect

on thatcredibility, urge juryfrom the defendant’s and the to refocus issue.
the stoodpointed only personThe out that the defendant was whoState

to the and thatcharged making police, emphasizedwith false statements
“job lying. . . to determine the wasjury’s defendant]the [was] [whether

thatday jurythat he his tractor as It did not tell thereported[that stolen].”
aschargedit could use the fact that the defendant was with crimes evidence

guilt.of
Further, of to theimpermissibly proofthe State did not shift the burden

context, credibilityin onremarkingdefendant. Viewed the State was the
defendant, witnesses who hadkeycontest between Nixon and the two

ofdiametrically opposedtestified to accounts the defendant’s involvement
rejectthe tractor in 2005 and 2006. the defendant’s characteriza-with We

ifjurythe as somehow to the thatcommunicatingtion of State’s remarks
defendant, guilty regardit the it could find him without todisbelieved

guilt beyondthe established a reasonable doubt based on thewhether State
closing, arguedthe it the defen-presented. Throughoutevidence State’s

upon presenteddant’s based the evidence it that the defendant knewguilt
it to as stolen.reported policewhere the tractor was when he the

Moreover, the trial courtclosing arguments,we note that before
(1) verdict, requireda it was tojury reachinginstructed the that: when

(2)court;it the the mere fact that aapply given byfollow and the law to
or not evidence ofchargeddefendant has been with a crime crimes was

(3)verdict;reachingin a ifjury’sand could not influence the decisionguilt
judge’sabout the law that differed from thecounsel made statements

instructions;instructions, judge’sto thejury “dutythe was bound” follow
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(4) innocent, and thein are Statepresumedall criminal casesdefendants
acharged beyondof the crimeof each elementprovinghad the burden

(5) of thedoubt; credibilityhad to decide thejuryand thereasonable
in closingnot the law itsconclude that the State did misstatewitnesses. We

trial court when itfailed to establish that the erredand that the defendant
during generalthejuryto re-instruct the on the law coveredrefused

argumentsthe identical under theinstructions. The defendant makes
Clause, in separatea federalengagingFederal Confrontation without

thus, the same result under the Constitution.analysis; we reach Federal

Ill

denyingthe trial court erred in hisFinally, arguesthe defendant that
the factscharge allegedmotion to dismiss the unsworn falsification because

him,in the evidence cannot sustain acomplaint, presented againstthe and
641:3,1,conviction under RSA as a matter of law. The defendant contends

(which notice that false writtencompleted providedthat the form he
falsification)are under 641:3 for unsworn waspunishablestatements RSA

generated by entity by producenot an “authorized law” to forms with such
641:3, defendant,I. to the because noAccordingnotification. See RSA

statutory provision “specifically municipalor administrative rule authorizes
suspectsto create forms that make false written statements of orpolice

falsification,” thepunishable profferedwitnesses under unsworn evidence
641:3,1.by the did not rise to an offense under RSA The StategiveState

thatagrees requestswith the defendant and we reverse the defendant’s
charge. agree parties’conviction on the unsworn falsification with theWe

interpretation of the statute.
statutoryOur standard for construction is well-established. To determine

statute,meaning language plainthe of a we first examine its and ascribe the
511,ordinary Lamy,and to the used. v. N.H. 515meaning words State 158

(2000).(2009); interpret legislativesee RSA 21:2 We intent from the statute
legislature mightas written and will neither consider what the have said

fit tolanguage legislature Lamy,nor add that the did not see include. 158
at 515. a in the context of the overallinterpretN.H. We also statute

in instatutory goal applyscheme and not isolation. Id. Our is to statutes
soughtthe intent in them and the to belight legislature’s enacting policyof

1,by statutory Jennings,advanced the entire scheme. State v. 159 N.H. 3
(2009). 641:3,1, Code;a thereforeprovisionRSA is within the Criminal we

according import promoteconstrue it to the “fair of its terms and to
(2007). final of intentjustice.” legislativeRSA 625:3 We are the arbiters the

Jennings,as in the words of the statute considered as a whole.expressed
omitted).at (quotation159 N.H. 3
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641:3,1, “Aprovides: person guiltyRSA is of a misdemeanor if... [h]e
or ashe makes written or electronic false statement which he or doesshe

true,not to pursuantbelieve be on or to a abearingform notification
byauthorized law to the effect that false statements made aretherein

added.)punishable ...” (Emphasis phrase byThe “notification authorized
plainly form,law” indicates that notification warningon a that false

falsification,punishablestatements are as byunsworn must be “authorized
words,law.”In if law,”other such a form’s notification byis not “authorized

641:3,1,the powerState has no under subject personRSA to a to criminal
prosecution makingfor a false statement on pursuantor to the form.

statutory provisionsSeveral prosecutionauthorize for unsworn falsifica-
personstion of who make false pursuantstatements on or to a form bearing

2010)260:42,such notification. For example, RSA II (Supp. expressly
provides, “A transporter!] motor fuel or products] may[of license be
obtained by filing application commissioner,an with the on such form as the

maycommissioner prescribe. the application shall beFalsification of
subject prosecution added.)to unsworn (Emphasisfor falsification.”

(2006)Similarly, RSA 417-A:3-b requires applicants seeking automobile
insurance coverage “signto a residencystatement of .. . form prescribed
by 417-A:3-b,III,the insurance department,” RSA provides,and “Aperson

falselywho attests to the statement of . .residency subject. shall be to
prosecution 641:3, and,for unsworn falsification under uponRSA convic-
tion, impositionto of diminution,the maximum fine without suspension or
along with penalties law,”other by 417-A:3-b,authorized RSA I.

The State concedes that it is unaware of any provision of law
authorizing municipal police to create forms which state that making false
written statements on the form is punishable as unsworn falsification under

641:3,1. Therefore,RSA while it ais crime to deceive provideand to false
officer,information to a police 641:3, (2007);see II (2007),RSA RSA 641:4

the defendant’s unsworn 641:3,1,falsification conviction under RSA must
be reversed.

in part; and reversed inAffirmed
part.

Dalianis, C.J., DUGGAN, CONBOY,and JJ.,Hicks and concurred.


