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Manchester,Joyal,Richard of and theby orally, petitioners.J. brief for

(MarkP.C., ofBoyle, Shaughnessy Campo,& Manchester W.
brief,and B.Shaughnessy Andrew Ranks on the and Mr. Ranks orally), for

the respondent.

Lynn, (Estate),The petitioners, DayJ. the Estate of M. ByronJune S.
J.)Day (Tucker,and L.Stephanie Day, appeal the Court’sSuperior ruling

(Hanover)that respondent Hanover Insurance Company’s consent to settle
a by petitionersclaim the awith the insurer of third party tortfeasor did
not preclude Hanover from tocontesting liability provideits the Estate
underinsured motorist coverage under its insurance contract with the
Estate’s decedent. affirm.We

summary judgmentThe record followingreveals the pertinent facts. On
18, 2007,September Day fatally injuredJune M. was in a motor vehicle

Hooksett,accident. The collision occurred on inRoute 1-93 when a vehicle
operated Lisaby Follett that was northtraveling crossed the median and

Day’sstruck vehicle travelingthat was south.
accident,At the time of the Day’s vehicle was insured under an

liabilityautomobile policy personaland a policyumbrella issued by
Hanover, policies providedand both underinsured motorist coverage.
Specifically,Hanover obligatedwas to “pay compensatory damages which
an legally‘insured’is toentitled recover from the owner operatoror of...
[a]n... ‘underinsured motor vehicle’ of ‘bodilyinjury’because bysustained
an ‘insured’ byand caused an accident.” byFollett’s vehicle was insured the

(Commerce)Commerce Insurance Company under a thatpolicy provided a
$100,000.bodily injury coverage limit of

accident,theFollowing petitionersthe made a claim against the Com-
merce and inpolicy, November 2008 Commerce offered its limit.policy By

17, 2009,letter Februarydated agreedHanover that the petitioners could
accept bythe settlement offered reservingCommerce “while [Hanover’s]
right matter,”to continue the ininvestigation liabilityinto this notingand
that had acceptedHanover “neither nor liability.” petitionersdenied The
accepted payment from Commerce and executed a ofrelease Follett and

any liabilityCommerce from further out ofarising the accident.
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that, to theThereafter, by consentingthepetitioners positionthe took
fromCommerce, Hanover precludedFollett and wassettlement with

damagesto recover”petitioners “legallythat the were entitledcontesting
Follett, and, petitioners’ position,thewhen Hanover withdisagreedfrom

superiorindeclaratory judgmentinstituted this actionpetitionersthe
summary the trialRuling judgment,on the cross-motions forparties’court.

that Hanover’srejected positionthe and concludedpetitioners’court
liabilitynot it from itsagreement preclude contestingto the settlement did

The court dismissedcoverage.to underinsured motorist thereforeprovide
the action.

motion forobjectionan to the dismissal and apetitionersThe filed
motion, petitioners arguedIn the thatclarification and reconsideration. the

petition,” theythe of the and that didthe court had “misunderstood essence
gives“that consent to the Petitioners anot assert Hanover’s settlement
Rather,coverage.” petitionersto uninsured thelegal entitlement motorist

the it had asked court to rule was whetherurged question uponthat the
in faith in the settlement The trialparticipated good process.Hanover

motion,petitioners’ objectioncourt the and that it had notrulingdenied
that, ifpresentedthe issue and even the issue was as themisunderstood

it, subjectthe forpetitioners properreformulated that issue was not a
declaratory judgment appealaction. This followed.

reviewing grant summary judgment,In the trial court’s of we consider
evidence, and fromaffidavits and other all inferences drawnproperlythe

them, non-movingin the to N. Ins. Co.light party.most favorable the Sec.
(2010).Connors, 645, (2011); If ourv. 161 N.H. 649 see RSA 491:8-a review

fact, ifgenuineof evidence no issue of material and thethat discloses
law,of affirmjudgmentis entitled to as a matter we will themoving party

Co.,summary N. 161 N.H. at 649.grant judgment.of Sec. Ins. We review
the facts deapplicationthe trial court’s of law to the novo. Id.

that the trial court erred as a matter of law inpetitioners argueThe
to the with Commerce does notthat Hanover’s consent settlementruling

its withpreclude disputing liability provide petitionersHanover from to the
authority forcoverage. only theymotorist The cite thisunderinsured
in an insurance law treatise:position followingis the statement contained

(or underinsured)the insurer uninsured motor-providing[W]hen
byaapprovedconsented to or settlementcoverageist insurance

may legallyor else who beanyonean insured with a tortfeasor
aan withobligated, providesuch a settlement does not insurer

forfor a claim uninsured motorist insurancedenyingbasis
not tolegallyon the that an insured is entitledgroundbenefits

byfor caused an uninsured motorist.damagesrecover
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Thomas,1 A.L. Widiss & J.E. Uninsured and Underinsured Motorist
7.2, (3d 2005).§INSURANCE at 368-69 ed. rev.

However, contrary to the petitioners’ argument, the above passage
provides no forsupport the view that Hanover’s consent to the settlement
with Follett and precludesCommerce Hanover from contesting its liability
to provide petitionersthe with Rather,underinsured motorist coverage. the
passage merely indicates that an carrier,underinsured motorist such as
Hanover, cannot utilize its consent to a settlement with a partythird
tortfeasor or the tortfeasor’s insurance carrier groundas a for denying
underinsured motorist coverage to its insured on the basis that the insured
is legallynot entitled to recover damages caused by the underinsured

Indeed,motorist. the quoted language is infound a section of the treatise
“Fault,”entitled which begins with the statement: right“The of an insured

to recover under the uninsured motorist coverage is contingent on the
insured being legally entitled recoveryto injuriesbecause the were caused
by the negligent operation of an uninsured highway motor vehicle.” Id. at
363. The record here contains no indication that Hanover has attempted to
deny coverage on the basis of the petitioners’ settlement with Follett and
Commerce.

The policyHanover contains the following pertinent provisions:
PART C. CoverageUninsured Motorists
INSURING AGREEMENT

A. We paywill compensatory damages which an “insured” is
legally entitled to recover from the owner or operator of:

1. An “uninsured motor vehicle” or “underinsured
motor vehicle” because of “bodily injury” sustained
by an “insured” and by accident;caused an ....

. . . respectWith to damages an “insured” legallyis
entitled to recover from the owner or operator of an

vehicle,”“underinsured motor we will pay under this
coverage only if 1. or 2. applies:below

1. The limits of liability anyunder bodily injury
liability bonds or policies applicable to the
“underinsured motor vehicle” have been exhausted
by payment of judgments settlements;or or

2. A tentative settlement has been made between an
“insured” and the insurer of the “underinsured
motor vehicle” and we:

a. Have givenbeen prompt written notice of such
settlement;tentative and



419

in an amountto the “insured”paymentAdvanceb.
afterdayswithin 30to the tentative settlementequal

of notification.receipt
aout of suitjudgment damages arisingforAny
on us.bindingour consent is notwithout writtenbrought

ARBITRATION

agree:an notA. If we and “insured” do
to re-is entitledlegally1. that “insured”Whether

damages;cover or
are recover-damagesAs to amount of which2. the

“insured”;byable that

motorowner of an “uninsuredoperatorFrom the or
vehicle”, mat-motor then theor “underinsuredvehicle”

may make a demandmay partyter be arbitrated. Either
for arbitration.

DUTYADDITIONAL

“insured” entitledrespect damages legallyto an isWith
or of anfrom the owner operatorto recover

vehicle”, cover-person seekingmotor a“underinsured
in a tentativenotify writingmust also us ofage promptly

the“insured” and the insurer ofsettlement between the
days tomotor vehicle” and allow us 30“underinsured

in an toequalto that “insured” amountpaymentadvance
preserve rights againsttentative settlement to ourthe

insurer, of such “underinsuredoperatorthe owner or
motor vehicle”.

—PART F GENERAL PROVISIONS
TO PAYMENTOUR RIGHT RECOVER

the personIf make a under this andpayment policyA. we
to recoverrightwas made has apaymentto or for whom

tosubrogatedfrom another we shall be thatdamages
right...
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rights Paragraph respectOur do not under A withapply
damagesto an “insured” is entitled to recoverlegally

operatorthe offrom owner or an “underinsured motor
ifvehicle” we:

1. Have given promptbeen written notice of a tenta-
antive settlement between “insured” and the insurer of
vehicle”;an motor“underinsured and

2. Fail to inpaymentadvance to the an“insured”
equal daysamount to the tentative settlement within 30

receiptafter of notification.

terms,policyUnder the above which are clear unambiguous,and see
- Trust,Matarese v. N.H. Mun. Assoc. Ins.Prop. 396,Liab. 147 N.H. 403

(2002), Hanover’s consent to the waivingsettlement had the effect of
toright pursueHanover’s a claimsubrogation against Follett or Com­

merce. But there is innothing these terms indicating that such consent
bars from contestingHanover “legallywhether its insured is toentitled
recover” from Follett.

Co.,In v. MetropolitanFunai &Property Casualty 145 N.H. 642
(2000), closelywe addressed the related of anquestion whether uninsured
motorist carrier’s toconsent settlement with the tortfeasor’s insurer
required the uninsured motorist carrier plaintiffs’to arbitrate the claims
rather insistingthan a in policyon trial court.* The providedat issue for
arbitration disputesof thebetween uninsured carriermotorist and its
insured theupon Funai,written consent of both parties. See 145 atN.H.
645. In rejecting the plaintiffs’ argument, held:we

noThere is correlation tobetween consent settle consentand to
arbitrate.

ofAcceptance plaintiffs’ argumentthe that toconsent settle is
totantamount consent to requirearbitrate would us to find by
aimplication by Metropolitanwaiver of its right to submit the

dispute trial.to It is axiomatic that whenever a case involves
fact,contested issues of partiesmaterial the are to aentitled final

a trialhearing they mayor at which produce evidence and submit
arguments Furthermore,written the plaintiffs’on law. if the

*
directly point case, one,Funai is not on in appearbecause that unlike doesthis it not the

plaintiffs asserting Metropolitan precluded contesting liabilitywere that was from its to
provide coverage proceeding plaintiffsin the arbitration demanded.
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$1,500.00, a wouldholdingsuchdamages exceedadditionalalleged
byrightconstitutional to trialMetropolitan of itsbywaiverimply

jury-

of without a clearright expressionwaiver such awill not findWe
noMetropolitanfind hadso. Because we thatby partya to do

to itsright litigateitsimplications regardingto anticipatereason
the plaintiffsit consented to allowwith the whendispute plaintiffs

motorist, notwe will find Metro-to settle with the underinsured
to trial.rightwaived itspolitan

omitted).(brackets, and citationsquotations,645-46Id. at

“no Hanover’sSimilarly, in this case we find correlation” between
to itsand and a consentthe with Follett Commerceconsent to settlement

isOur conclusioncoverage.underinsured motoristliability provideto
inAppealsreached the Massachusetts Courtbyconsistent with that

(Mass.Co., App.794 N.E.2d 1225v.Arbella Mutual InsuranceFurukawa
here,2003). petitionersthevery byIn the assertedrejecting argumentCt.

explained:inthe court Furukawa

to the thatrequireThere no sound reason insurerwould be
ato withhold its consent tocoverageunderinsuredprovides

ofalleged beingas a condition ablesettlement with the tortfeasor
liability to its coverageto the in relationlater contest tortfeasor’s
many why allegeddamages.of excess There are reasons the

liability might liability,insurer choose not to contesttortfeasor’s
limit is in thecoveragethe small relation toparticularly where

Whycost of should the victim’s ownlikely a successful defense.
aof forced to settlementdamages opposeinsurer uncovered be
topreserve rightto to its contest itspolicyholderbeneficial its own

with, here, limits?liability, larger exposureas farown

Furukawa, are thisagreement794 at We in full withN.E.2d 1228.
hold, urge,To the that the underinsured carrier’sreasoning. petitionersas

that fromprecludesto with tortfeasor carrierconsent settlement the
publicbe foster an unsoundcontesting liabilitythe tortfeasor’s would to

as fromdiscourage insurers such Hanoverpolicy partythat would first
their policyholders.to that inure to the benefit of Weagreeing settlements

ato countenance such result.refuse
in motionthey presentedreturn the theme theirpetitionersThe also to

order, i.e., that the of theirto and the trial court’s essenceclarify reconsider
liability,itsprecluded contestingwas that Hanover was fromcomplaint not

in in thegood processnot faith settlementparticipatebut that Hanover did
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it delayed acknowledgingbecause in either or itsdisputing liability to
provide coverage. petitioners suggestunderinsured motorist The that
because this issue even theremained alive after trial court ruled in

motions,favor on the summary judgmentHanover’s the court inerred
that,thedismissing action. The short to inargumentanswer this is ruling

on the forpetitioners’ reconsideration,motion clarification or trialthe court
specifically partiesfound that the had agreed onlythe issue to be decided
in this case was whether consent to theHanover’s settlement had the legal
effect of precluding Hanover from itscontesting liability provideto

coverage.underinsured motorist

(1)In support of this the trialruling, upon:court relied the
petitioners’ objection to Hanover’s judgment,cross-motion for insummary

“petitionerswhich representedthe that singular of law‘[t]he issue before
Hanover,the isCourt’ ‘whether havingafter consented to bysettlement its

tortfeasor,underlyinginsured with the can ultimately a claimdeny for
coverageuninsured motorist on groundbenefits the that its insured is not

legally (2)entitled to recover damages bycaused the tortfeasor’ the
petitioners’ motion to list,remove the case from jurythe trial wherein they
stated that there no inwere factual issues butdispute only singlethe issue

(3)just recited;of law and the petitioners’ failure to dispute the order
thebyissued court following summarythe injudgment hearing which the

court again the legaldescribed aforesaid as the onlyissue matter to be
decided in the petitionerscase. The providedhave not withus then-­

(1) (2),related topleadings items and notand do thechallenge court’s
(3).on itemruling See Bean v. Prop. Mgmt., 248,Red Oak 151 N.H. 250

(2004) (appealing party has the burden of courtpresenting this with a
record sufficient to decide its on appeal).issues weAccordingly, must
assume that the supportsrecord the trial rulingcourt’s regarding the
litigation strategy id.;the petitioners pursued See Owens,below. Atwood v.

insofar,(1997).396,142 event,N.H. In any399 as the petitioners complain
that Hanover failed to exercise faith ingood that it delayed investigating

claim,and processing their we that petitionersnote the at all times had it
powerwithin their under the terms the policy problemof to address bythis

ofdemanding arbitration its Hanover,underinsured motorist claim against
or, alternatively, by filing a breach of contract action in court.

Affirmed.

DALIANIS, C.J., DUGGAN, HICKS, JJ.,and andCONBOY concurred.


