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Lee, P.A., of E. on the andMelendy Conway (Fay Melendy& brief
orally), plaintiff.for the
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P.A.,Chant,Cooper Cargill Conway (Christopherof North T. Meier on
orally),the and for the defendants.brief

DUGGAN, defendants, Lees, appealJ. The Scott and a decisionChristina
J.){Honran, damagesof Trial Court in of and tofinding grantingthe favor

Stephen Wyle,the a trial on claim forplaintiff, followingC. bench his
misrepresentation. We affirm.negligent

2002,The trial court the Infollowingfound facts. the defendants
a two-unit atpurchased apartment building located 38 Oak Street in North

inConway.The lived one unit rented thedefendants and other for income.
2003,In 2002 or the thesought expanddefendants to and Scottbuilding

approached third, larger apartmentLees a contractor to add a backto the
property.of the This unit was to two-car garagenew include a underneath

accomplish work,it. Lees hired the contractor to all construction including
necessary permitting.the

2003,AugustIn theLees and contractor submitted a building permit
for a x 2 carapplication garage apartment“28 28 with 10xupstairs with a 8

breezeway existingattached to [building].”The town informed the contrac-
site plantor that was tonecessary prior addingreview a third unit and
permita only.issued for the garage approval plan,Conditional for the site

providedwhich for six parking spaces including the two-car garage
unit, inunderneath the was granted November 2003 and final wasapproval

in Januaryobtained 2004. Both approval providednotices of that buildinga
and apermit certificate occupancyselectman’s of were torequired prior

However,any use. the priordefendants did not obtain either buildingto or
occupying Additionally,the unit. because the defendants did anot obtain
building permit, buildingthe neverinspector inspectedtown’s unit. Thethe

completed 2004,contractor inconstruction the of atspring pointwhich the
defendants occupied the new unit.

2004,In the approachedsummer of the defendants the contractor
regarding the ofpossibility adding more to the Thespace new unit.
contractor recommended transforming one of the two new intogarage bays
a bedroom. Lees hired theagain contractor to completeboth construction

any However,necessaryand obtain permitting. the construction methods
completeused to the renovation did not buildingmeet and life codes.safety

Additionally, againthe defendants failed to secure the necessary building
permits and the construction reduced the of parkingnumber belowspaces

requiredthe minimum the siteby plan approval.
completion construction,After the of town planning and boardzoning

officials visited the a inproperty number of times 2006 and These2007.
visits related to spaceswhether there were fewer onparking propertythe

Nonetheless,required bythan the plan approval.site the town thereturned
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6, 2007, informed theJuly andmoney projectfor the onbonddefendants’
planthechanges!,]field siteacceptablethat for“[s]avedefendants

have been satisfied.”requirements
listing,ofpartin 2007.As thepropertyThe listed the for saledefendants

statement, thewhich includedcompleted propertya disclosurethey
made therepairsor withoutanyaware of modificationsquestion, you“Are

answered, to theDuringThe “No.” visitsnecessary defendantspermits?”
Lees, himmet with who assuredprior purchase, plaintiffto theproperty

alsoplaintiffTown me to do.”Thehe the asked“everythingthat had done
toprior purchase.card for theproperty propertyreviewed the tax

agreementand sale onplaintiff purchaseThe and executed adefendants
1, the had aentering agreement, plaintiffAfter into theMay 2008.

thirty-oneand sent item list ofperformedhome acomprehensive inspection
Thethe to the defendants. concernsregarding propertyconcernsspecific

toby by plaintiff prioreither the defendants or waived thewere remedied
1,2008.plaintiff Julythe to the onclosing. propertyThe defendants deeded

a fromplaintiffsix after the received letterApproximately closing,weeks
raising questions regarding legalitythe town enforcement officer thecode

from unit. entire wasgarage propertyof the of a door the new Theremoval
2008,Septemberfire inbuilding inspectorthe town and chiefinspected by

safetylife code violations. As abuildingwhich revealed numerous and
result, the not to the unit until he theoccupywas ordered correctedplaintiff

regulations.site Aftercompliant planviolations and made the site with
violations, acorrecting plaintiff requested occupancythe the conditional

7, 2008, 21.on which was on Octoberpermit grantedOctober
forplaintiff single againstThe then a claim the defendantsbrought

hisplaintiff upon allegedThe based claim twonegligent misrepresentation.
(1) onmisrepresentations: propertystatements the defendants’ disclosure

form, thewhich that all modifications were done withprovided building
(2) that, “Inecessary representationand Lees’s verbal didpermits;

assertingfiledeverything special pleathe town asked.” The defendants a
(2010),to 507:7-d a DeBenedettocomparative negligence pursuant RSA

statement, (2006),Consulting Eng’rs,v. CLD 153N.H. 793seeDeBenedetto
apportionmenta to a number ofseeking parties,and motion in limine

seekingfiled a inincluding the The defendants also motion limineplaintiff.
trial,two-daya bench thedamages. Followingto economic losspreclude

awarding appealan to the Thisdamages plaintiff.trial court issued order
followed.

I

ofchallenge damages.The the trial court’s awarddefendants first
theargue precludesthe loss doctrinethey that economicSpecifically,
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plaintiff damages.from The loss is arecovering “judicially-­economic doctrine
principle operates generally precludecreated remedies that to contracting

parties pursuing recoveryfrom tort for economic commercialpurely or
relationship.”losses associated with the contract Plourde &Sand Gravel v.

(2007)Eastern, omitted).791, 794154JGI N.H. The doctrine(quotation “is
based on an that contract law and ofunderstanding warranty,the law
in particular, is better than tort dealing purelysuited law for with economic

in omitted); Barton,loss commercial Id. (quotationthe arena.” see
in a Sea theDrowning ApplicationContract: Economic Loss Rule toof of

MaryClaims,Fraud 41Negligent Misrepresentationand Wm. L.& Rev.
(2000)1789, (explaining1796-97 that contract presumeswhile law that

partiescontracting “are able to allocate and the potentialrisks costs of
nonperformance,” tort provides remedy impracticallaw a where “it is or
impossible negotiateto the or dutyeither terms of a sale each toparty’s the

omitted)).other” (quotation and ellipsis
such,As precludesthe rule a harmed contracting party from recovering

in tort he independent dutyunless is owed an of care outside the terms of
Gravel,the contract. Plourde Sand & 154 at 794.N.H. While the doctrine

emerged products states,with the advent of liability, many including New
haveHampshire, expanded application However,its to other tort Id.cases.

Barton,it of confusingremains one the most in tortdoctrines law. atsupra
1789.

Gravel,As inexplainedwe Plourde Sand many& courts have
expanded the doctrine to even inapply the absence of a contract between

Gravel,the parties. However,Plourde Sand & 154 N.H. at 795. we noted
that mayeconomic loss inrecovery permittedbe such onlya situation

(1)where is: a “specialthere relationship” between the plaintiff and the
duty (2)defendant that by defendant;creates a owed the or a negligent

misrepresentation bymade a defendant who is in the ofbusiness supplying
Id.information.

While have anrecognizedwe theexception to economic loss doctrine for
a negligent misrepresentation claim when the plaintiff and defendant are

contract,not to aparties havewe never addressed presentlythe issue
—before us whether the recoveryeconomic loss doctrine bars for such a

claim two incontracting parties.between Courts jurisdictionsvarious have
Barton,struggled 1814;this suprawith issue. See at Apollosee also Group,

Avnet, Inc., (9th477, 1995)Inc. v. 58 F.3d 480 (notingn.3 Cir. the lack of
issue).amongconsensus courts that have faced the The ofsource this

thestruggle is inherent negligent misrepresentation,tension “between
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rule,loss, lossand the economicrecovery pecuniaryfor ofallows thewhich
Barton, at 1814suprain tort.”of economic lossrecoveryforbidswhich

omitted).(footnote

distinguished negligent misrepresentationthoseMany courts have
fromto enter a contractallegedan inducement intouponthat centerclaims

1815; RichId. at seefocus of the contract.upon performancethose that
1999)(E.D.Kemutec, Inc., 937,66 2d 977 Wis.Corp. Supp.v. F.Products

misrep­“stemminga claims frommay pleadthat tort(explaining plaintiff
contract, as thelongthem to into a sowhich induce enterresentations

of theor characteristicsquality... do not concern therepresentations
to the offending party’smatter of contract or otherwise relatesubject the

(7th 2001).241 approach915 Cir. Thisperformance”), aff'd, F.3dexpected
the the economicloss doctrine.entirely principlesconsistent with behindis

theIndeed, merely uponclaims basednegligenceit differentiates between
bythe risks could have allocatedduty,of a contractual ofwhich beenbreach

are entirely separatein their and claims thatparties agreement,the those
agreement.from material terms of the See Marvinand distinct the

2000)(8th873, 894Industries,and Cedar v.PPG 223 F.3d Cir.Lumber Co.
J., andpart)in and in cases(Lay, concurring part dissenting (collecting

the doctrinemisrepresentations frequently bythat the barredexplaining
ofdefect that is the basis the breachunderlying“either restate the for

underclaim or the failure tobreaching party’s performcontract reiterate
contract”). words,In misrepresentation presentthe of“[w]herethe other

contract,an for the not of theduplicitousfact serves as inducement it is
atbreach of contract claim.” Id. 891.

a claim is on breach of a contractualnegligence onlyWhere based
duty, rightly punish breachingthe law of contract does not the

breaching liabilitybut to thatparty, party’s damageslimits the
naturally altogetherflow from the It anbreach. is different

parties goodsituation it two have in faith enteredappearswhere
but, actuality,a in has madeparty deliberatelyinto contract one

fact,false of inten-representations past presentmaterial or has
fact,tionally failed a material or dr haspast presentto disclose

negligently given knowledgefalse information with that the other
would in reliance on information inparty act that a business

party. breaching partytransaction with a third The in this latter
also and not utilize the of contractmaysituation is a tortfeasor law

in tort for the deliberateliability party’s negligentto shield or
misrepresentations.

(10th1207, 1226-27Intern. v. 210 F.3dHoldings (Holdings),United Wharf
(2001).2000), aff'd, 532 U.S. 588Cir.
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Here, the evidence at trial established that the defendants negli­
gently that the were licensed for immediatemisrepresented premises

theoccupancy necessary permits.and that defendants had obtained all The
evidence that these representations plain­further established induced the
tiff to thatpurchase agreemententer into the and sale and he relied upon
these representations purchasingwhen the unit. The plaintiff’s allegations
do merely promisenot relate to a breached to theperform terms of the
contract to aattemptor recharacterize breach of contract claim aas
negligent bemisrepresentation. allegations bySuch would barred the

Co.,economicloss See v.Corp. Pavingdoctrine. GBJ Eastern Ohio 139F.3d
(6th 1998)1080, 1088 plaintiff’sthe(barring uponCir. tort claim based the

promisedefendant’s alleged to enter into a dealmulti-part because the
complaint the terms of contract promises”the as the relevant and“name[d]

“indistinguishable claim”); Valu,was thus from the contract Home v.Inc.
(7th 2000)960,Pep Boys, 213 (barring plaintiffsF.3d 964-65 Cir. fraud

claim where enteredparties into a contract for the of propertysale real
agreedwith an upon closing date and the subsequentlydefendant backed

(N.M.sale); 1994)827, 829out of the Armijo,Kreischer v. 884 P.2d App.Ct.
(dismissing claim forplaintiffs negligent workconstruction because the

contract).obligation to the byconstruct house was created
Instead, the theplaintiff alleged that misrepresentations,defendants’

unrelated to materialany purchaseterms of the actual and agreement,sale
him words,induced to into Inagreement.enter the plaintiff’sother the

claim alleged “independent, affirmative misrepresentations tounrelated”
performancethe the Co.,of contract. Marvin Lumber Cedarand 223 F.3d

J.,at 895 (Lay, concurring in andpart dissenting in seepart); Closed Cir.
Electronics, (E.D. 1977)Corp. 361,v. Jerrold 426 F. 364Supp. Pa.of Amer.

—(distinguishing plaintiffsthe fraud claim that the defendant misrepre­
—sented that its electronic had FCC-typetransmitter received approval

claim).from his breach of contract Accordingly, courtthe trial did not err
in awarding the economic lossplaintiff damages. .

The defendants also argue that the trial court erred toby failing
address their forrequest apportionment of damages among all negligent

theparties, including plaintiff. The bothdefendants filed a pre-trial
DeBenedetto statement and motion in limine seeking apportionment of

1(a)507:7-e, (2010)damages. RSA provides that “if there is no jury [the
find,shallcourt] the amount of to be to eachdamages awarded claimant and

against each indefendant accordance with the proportionate fault of each
the parties.”of the trial didWhile court not make specific findingsfactual

regarding any parties,the ofnegligence other the court did not adopt the
defendants’ requested ruling of law that bedamages apportioned“must on
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including plaintifftheallamong negligent parties,a percentage basis
contractor.”himself, and the defendant’splaintiffs building inspector,the

Instead, the alone liable.the trial court found defendants
it,the before the trial courtthis determination and recorduponBased

allegationsto their ofprovethat the defendants failedimplicitly concluded
Home, Inc. v. R. Foss &NursingDemers C.comparative negligence. See

(1982)Son, Inc., 757, specific“in absence of(noting122 761 that theN.H.
findings necessary supportmade topresumeda court is to have allfindings,

omitted)); DeBenedetto, 153also N.H. at 804(quotationits seedecree”
“may under 507:7-eeasilya not shift fault” RSA(explaining that defendant

by “adequatecomparative supportedand of must beallegations negligence
it).may Accordingly, rejectwe thebefore a court considerevidence”

requestthe court failed to address their forthat trialargumentdefendants’
apportionment of damages.

II

findingthe in thatargueThe next that trial court erreddefendants
claim,misrepresentationthe of aproved negligentthe elementsplaintiff

that made false thatincluding negligently representations,the defendants
justifiably upon representations,the relied those and causation.plaintiff

misrepresentationclaim a of anegligentThe elements of such a are
byjustifiable plaintiff.fact the and reliance thebymaterial defendant

(2000).Scruton, 73, dutyIt is the of onev. 145 N.H. 78 whoSnierson
equalnot with thehaving knowledge,volunteers information to another

it, verifythat to reasonable care to theuponintention he will act exercise
them. Id.makingtruth of his statements before

that was toessentiallydefendants contend the evidence insufficientThe
sufficiency of the evidence assupport plaintiff’sthe claim. We review claims

rulingsa of and the and of the trial court unlessuphold findingsmatter law
by Guyottein or tainted error ofthey evidentiary supportare law.lacking

(2008).O’Neill, to616, weight157 accord considerable thev. N.H. 623 We
of and the tocredibility weighttrial court’s on the witnesses bejudgments

given testimony. Id.

id.,in to thelight plaintiff,the most favorable the seeWhen viewed
Althoughclaim. the defendants claimsupportevidence was sufficient to his

any or accom­they actually repairsthat were not aware of modifications
the trial court found that both theplished permits,without the required

the stated that aplanconditional and final for siteapproval approval
tooccupancy required prior anyand a of werebuilding permit certificate

Thus, found, orthe knew should haveuse. as the trial court defendants
Snierson, atof 145 N.H. 78.falsity representations.of the theirknown Cf.
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findingThe also the trial that thesupports plaintiffrecord court’s
on thejustifiably misrepresentations. plaintiff professionalrelied The had a

building performed units,inspection uponand also relied tax bills for the
theywhich that were taxed andbeing occupied. uponshowed Based this

record, reasonablythe court could the plaintifftrial have found that did not
undertake of theinvestigation representations,further because defendants’

Inc.,and that such justified. Colbyreliance was See v. State Realty,Granite
(“A(1976)690,116 N.H. 691 inpurchaser generally justified relyingis on

concerningmaterial statements of fact peculiarlymatters within the
knowledge.”). Additionally,seller’s own while the defendants claim that

both the andpurchase agreementsale and formdisclosure warned that
they warranties,did not constitute such a warning precludedoes not the
finder of fact from that theconcluding plaintiff justifiably relied upon the

Snierson,written disclosures. See 145N.H. at 78.The record also supports
the finding causation,trial that plaintiff provedcourt’s the as the defen­

permitsdants’ failure to obtain the necessary required plaintiffthe to make
compliantthe property purchase.following Accordingly, upholdhis we the

trial findings.court’s

theFinally, brieflydefendants contend mergerthat a clause in the
purchase agreementand sale shields them liabilityfrom for any oral
misrepresentations. The merger providedclause “[a]nythat verbal repre­
sentation, statements and agreements are not valid unless contained
herein.” noteWe first that even if were to agree defendants,we with the the
merger at issue applies onlyclause to verbal representations and would not

liabilityshield them from for their written misrepresentation. Moreover,
the onlydefendants devoted one sentence of their tobrief this argument,
which we conclude is not sufficiently developed to appellatewarrant review.

Blackmer, (2003).47,See State v. 149 N.H. 49 Accordingly, we express no
opinion as to a merger maywhether clause shield a fromparty liability for
a negligent misrepresentation.

Affirmed.

C.J.,Dalianis, HICKS, LYNN, JJ.,and CONBOYand concurred.


