
375

Grafton
No. 2010-313

HampshireThe State of New

v.

GuayChristopher S.

15,Argued: June 2011
20,SeptemberOpinion 2011Issued:



376

(Nicholas Cort,A. Delaney, attorneyMichael general attorneyassistant
general, orally),on the brief and for the State.



377

Graham, defender,E.Dorothy Concord,assistant appellate of on the
orally,brief and for the defendant.

CONBOY,J. After a injury Superior J.),trial (Vaughan,Court the
defendant, Christopher Guay,S. was convicted of three aggra-counts of

(AFSA), 2010),vated felonious sexual assault see RSA 632-A:2(Supp. and
(FSA), (2007one count of 632-A:3,felonious sexual assault see RSA III &

2010).Supp. (1)appeal, arguesOn he that by:the trial court erred failing
(2)grant mistrial;to his request for a failing to dismiss one of the three

(3)counts;AFSA and himdenying access to all of the victim’s medical and
counseling records. We affirm in inpart, part,reverse and remand.

I. Facts

The jury could have found the following victim, J.G.,facts. The born on
15,1997,October is the biological daughter of the defendant and K.G.After

the 2002,defendant and K.G. indivorced March spent everyJ.G. other
weekend and Wednesdays with the defendant. The defendant remarried in

H., son,2004 J.T.,to who had one from a prior marriage to Jason T. The
defendant and H. had a daughter, J. The defendant separatedand H. in
March or April 2008.

During H.,the defendant’s marriage to he and Jason T. became friends.
25-27,Over the 2008,weekend ofApril the defendant and Jason T. took an

overnight victim,totrip J.G.,Lincoln with the and the other two children.
The hotel room in which the group stayed area,consisted of a downstairs

kitchen, bathroom, bed,with a pull-outand and a loft area with a single bed
and a set of bunk beds. The loft area was not visible from the downstairs
portion of the room.

25,On the evening April half-sister, J.,of putJ.G. her into bed one of the
loft bunks and then got singleinto the bed in the loft to watch television.

defendant, T., son, J.T.,The Jason and his area,were in the downstairs and
the defendant and Jason T. were drinking beer. At some point, the
defendant went intoup J.G.,the loft and told his daughter, to togo bed. J.G.
later awoke to feel the defendant touching vagina.her The defendant also
touched J.G.’s breasts that andnight, told her not to tell her mother what
he had done jail.because he would togo

26,On the following night, April inagain slept singleJ.G. the loft bed.
She awoke to find the topdefendant on of her. pantsJ.G. realized that her
had been removed and that the defendant’s infingers vagina.were her The
defendant then input penishis J.G.’s vagina bodyand moved his and“up

T.,down.” J.T.,Jason who had been insleeping the downstairs area with
was in night byawakened the the sound of J.G. to“apologizing” the
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if mad at her. Jasonthe defendant he wasaskingin the loft anddefendant
IJ.G., “No, be mad?”whyto wouldrespondT. heard the defendant

26, that the bedJ.G. notednight Aprilon the ofafter the assaultShortly
it,” body. puton her J.G.that some of it was alsoall over andhad “wet stuff

bathroom, bleeding. Jasonon, that she wasto the and sawpantsher went
pantsthat herand remarkedout of the bathroomT. saw as she cameJ.G.
friendthe assaults to her besteventually disclosedon inside out. J.G.were

mother, The defendant wasK.G., police.called theher whoand then to
ofof and two counts FSA.with three counts AFSAchargedlater

J.G.’strial, producethat the Staterequestedthe defendantPrior to
in thatobjected part, agreedThe butcounseling records. Statemedical and

and determinethe records in camerarequestedcourt could reviewthe
records,reviewing theto counsel. Afterrecords should be releasedwhich

counsel,to butsome of themreleasingtrial court issued an orderthe
not be disclosed.that the remainder shouldconcluding

the defen-trial, Duringin his own defense.At the defendant testified
that to J.G.’simmediately listeningafter he statedtestimony,dant’s

theJ.G. shouted out from“heartbreaking,”him wasagainstaccusations
courtroom, liar.” trial court denied“You’resuch a freakin’ Theback of the

a but twice issued curative instructionsrequestthe defendant’s for mistrial
on all three counts ofAFSAjury guiltyThe found the defendantjury.to the

appealand one count of FSA. This followed.

RequestII. Denial Mistrialof

it histhat the trial court erred when deniedarguesThe defendant first
inemotional outburst the courtroomfollowingfor a mistrial J.G.’srequest

testimony.hisduring

remedy only if the evidence or commentproper“Mistrial is the
that itmerely improper, prejudicialbut also socomplained of was not

by jurythat cannot be cured instruc­irreparable injusticeconstituted an
omitted).(2010)11, When(quotation160 N.H. 15Neeper,tions.” State v.

mistrial, that“recognizefor a werulinga trial court’s on a motionreviewing
the nature of thegauge prejudicialin the best topositionthe trial court is

a isto decide whether mistrialat issue and has broad discretionconduct
on whether anot overturn the trial court’s decisionappropriate. We will

annecessaryaction is absent unsustainablemistrial or other remedial
(2005).691,Ainsworth, 698v. 151 N.H.exercise of discretion.” State

jurythe toHere, “exposedthat J.G.’s outburstarguesthe defendant
not, not, herpresent duringcouldinformation that she did andinadmissible

— liar. The defendantthat the defendant was anamely,direct examination”
of his testi-impact“overshadowed” thethat the outburstarguesfurther
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mony, him,sympathy” “hostility” that,for J.G. and for“infuse[d] and
consequently, no instruction could have cured the prejudice that the
outburst caused to his case. disagree.We

In light of the testimony given by both priorJ.G. and the defendant
outburst,to J.G.’s we are not persuaded that the “inadmissible evidence”

presented by the outburst required the trial court to declare a mistrial. The
jury testifyheard J.G. that the defendant committed chargedthe sexual
assaults and also heard the denydefendant the charges. Given the
conflicting testimony, it could hardly have been a surprise juryto the that
the victim did not believe the defendant to testifyingbe truthfully.
Moreover, credibility issues are within jury’s province,the and it could
reasonably have concluded that the defendant lied during testimony.his

circumstances,Under these we do not outburst,conclude that J.G.’s
reflecting her opinion of the defendant’s credibility, was so prejudicial that
it was incurable.

Further, .although J.G.’s appealedoutburst could have jury’sto the
sympathies, the trial court immediately it,juryinstructed the to ignore and
then jurydismissed the from the courtroom. After the jury returned to the
courtroom, the trial court issued a second instruction in which it stated that

jurythe “requiredwas to decide this case from the infacts evidence and the
testimony under oath of the Additionally,witnesses.” the trial court asked

jury collectivelythe whether J.G.’s outburst would “affect [anyone’s]ability
impartially case,”to decide this to jurorwhich not one responded affirma-

tively.

Jurors are presumed to followthe court’s instructions. See State v.
Cosme, 40, (2008).157 N.H. 46

is, course,It of true that there are cases where a displayswitness’
of emotion are so frequent and so theyintense that produce such
passion prejudiceand as to justify taking a case from jury.the But
whether or not they produce that result is a matter which under
established case law rests in alargely justice’strial judicialsound
discretion, and, except in an instance where that discretion is
clearly abused,shown to have been his refusal to grant a mistrial
because a outbursts,of complaining witness’ outcries and the like

notwill be disturbed.

Benoit, (R.I.207,v. 1976);State 363 A.2d 213 see also Com. v. Melendez-­
(Pa. 2004)1278, 1287Rodriguez, 856A.2d (upholding trial court’s denial of

a motion for mistrial where “victim’soutburst notdid add anything new to
her version of the events that she had previously testified uponto direct
examination”); State, 1240, 1241-44 1982)v.Clegg 655P.2d (Wyo. (upholding
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in on its determina-partmistrial basedof a motion fordenialtrial court’s
and have the effectthe victimagainstcould redoundthe “outbursttion that

eyes jury”).of theher in thediscreditingof
sustainablyrecord, that the trial courtwe concludetheuponBased

mistrial after J.G.’sto declare aby decliningits discretionexercised
outburst.

EvidenceSufficiencyIII. theof

when, at the closethe trial court erredarguesnext thatThe defendant
for insufficient evidencecase, motion to dismissit denied hisof the State’s

alleged digital penetrationthatchargethe AFSAregardingpenetrationof
hotel.nightfirst at theduring the

tomatter, the defendant failedthe State contendsa thresholdAs
the specificA to dismiss must stateappeal.for motionthis issuepreserve

appeal.issue for Statein to thepreserveon it is based orderground which
(2009) to239, that where motionDodds, (concluding159 N.H. 243-44v.

in general“couched terms”of the evidence wasinsufficiencyfordismiss
thestatutory interpretation,onthat it was basedspecifyand did not

Here, when theappeal).the issue forpreservefailed todefendant
at the close of thesubject chargethe AFSAmoved to dismissdefendant

guiltevidence of hiscase, that there was insufficientarguedheState’s
“inconsistent,” tonot that the had failedwas Statetestimonybecause J.G.’s

failed toconclude the defendantAccordingly, weprove digital penetration.
appeal.this issue forpreserve

issue, plainconduct afailed to the wepreserveBecause the defendant
rule, weplainthe errorappeal.of his on Underanalysis argumenterror

Matey,v. 153the trial court. Statemay consider errors not raised before
“However,(2006); the rule should be263, Ct. R. 16-A.N.H. 266 see SUP.

in a miscar­circumstances whichits use limited to thosesparingly,used
Russell, 475, 489159 N.H.result.” State v.justiceof would otherwiseriage

“(1)omitted). error;(2009) there must be anplainTo find error:(quotation
(3) and(2) rights;must substantialthe error affectplain;the error must be

fairness,(4) public reputa­orseriously integrityaffect thethe error must
errorplainlooked to federalId. We havejudicial proceedings.”tion of

at 489-90.error rule. Id.analysis applying plainin our
to whether thequestionraised a asfirst that the State hasWe note
regardingat trial thistestimonyaccurately reflects J.G.’stranscript

J.G., touchingwas hetrial, asked “And whereprosecutorAt thecharge.
my vagina.”was “onresponseof J.G.’stranscriptionTheyou?” original
a correctionHowever, the record and submittedmoved to correctthe State

thisthat answer toindicating J.G.’stranscriptionistfrom a certified
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question actually “my vagina,” mywas and not “on The defendantvagina.”
responded by indicatingto the State’s motion that “whether this Court

the from theinterprets my vagina’ ‘my vagina’words record to be ‘on or
does not alter onsignificantly argument appeal.” Assuming, as the[his]

contends,State that answer was “my vagina,” followingJ.G.’s for the
reasons we conclude that it was error for the trialplain court not to have

chargedismissed the for insufficient evidence of digital penetration.

—Turning to the first of theprong plain error test that there was
— was,error we review the evidence to determine whether it as the

contends,defendant insufficient to prove penetration. We conclude that the
evidence was insufficient. Our standard for inreview this area is well
established:

evidence,To in aprevail challenge sufficiencyto the of the the
defendant provingbears the burden of that no rational trier of
fact, viewing State,the evidence in the mostlight favorable to the
could guilt beyondhave found a In reviewingreasonable doubt.

evidence,the we examine each inevidentiary item the context of
evidence,all the innot isolation. Circumstantial mayevidence be

sufficient to asupport finding guilty beyondof a reasonable doubt.
Further, the trier may draw reasonable inferences from facts
proved and also inferences from facts found as a result of other
inferences, provided they can be reasonably drawn therefrom.

(2009)Young, 332, omitted).State v. 159 N.H. 338 (quotation
632-A:2, I(Z), 2010),Pursuant to RSA (Supp. a person guiltyis of the

aggravatedcrime of felonious sexual assault if personsuch inengages
sexual penetration with another person when the victim is less than
thirteen years of age. penetration” intrusion,“Sexual is “[a]nydefined as

slight,however of any part emissions,of the actor’s body, including anyor
object manipulated by genitalthe actor into or anal ofopenings the victim’s

V(a)(5) 2010).body.” 632-A:1,RSA (Supp.
ease,In this testimonyJ.G.’s concerning the assault on the nightfirst at

the hotel onlywas sufficient to establish that the defendant touched her
vagina, but not to establish that he penetrated vaginaher with fingers.his

testimonyJ.G.’s about this incident was as follows:

Q: you up?What woke
A: Him touching me.
Q: And you?where was he touching
A: My place.lower
Q: And what is your place?lower
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My vagina.A:
that point?have on for clothes atQ: youAnd what did

aPJ and shirt.pantsA: Just
doing what?up youwoke said he wasQ: youAnd when

me.TouchingA:
you?Q: touchingAnd where was he

My vagina.A:

that night,also touched her breasts J.G.testifyingAfter that the defendant
“[tjhat’ssleepto and all thatthat she rolled over and wenttestified

happened.”
“my to the “whereargues response vagina” questionthat theThe State

inference,establish, by reasonabletouching you,”he is sufficient towas
In ofvagina fingers. supportwith hispenetratedthat the defendant J.G.’s

contention, in v. 151upon reasoning Flynn,the relies the Statethis State
(Ill.378, (2004), Hillier, App.and v. 910 N.E.2d 181 Ct.PeopleN.H. 384-85

2009), definition ofstatutory “genital openings.”as well as our
Hillier isupon Flynnconclude that the State’s reliance andWe

In Flynn,as both are we determined there wasmisplaced, distinguishable.
digital penetration gavesufficient evidence of even where the victim

Flynnthe assault. The victim in “awokeconflicting testimony concerning
in her area” and found she wasfeeling genitalbecause of an uncomfortable

bysideways, separated“on her back with her knees tilted the defendant’s
N.H. at At trial the victim testified that she feltright Flynn,hand.” 151 380.

area, “ingenital alternately pain occurringin her but described the aspain
cross-examination, “like a on thevagina,” duringand then scratch[her]

(brackets omitted).vagina.” ampleoutside of her Id. at 384 There was
evidence, however, jury reasonablyfrom which a could havecircumstantial

that occurred. The defendant’s own version of eventspenetrationinferred
her,testimony finger uponthe victim’s that she felt his thecorroborated

victim testified that the sensation she felt occurred close to the time the
defendant,a to theejaculated, single sperm, belongingdefendant and was

Further,vagina.the victim’s Id. at 381. we noted that thefound inside
testimony negate tendingdid not the evidence toconflictingvictim’s

“throughand concluded that examination of all thepenetrationestablish
case,” that therationallyfacts and circumstances of this one could conclude
intrude, slightly,to however into the victim’sfingerdefendant used his

penetration.sexual Id. at 385.vagina, thereby establishing

Here, in hotelnightthe of sexual contact on the first the wasevidence
vagina.that the defendant touched her J.G.testimonylimited to J.G.’s

testimony thatand there was nowearing pants”testified that she was “PJ
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handsor that the defendant’sduringremoved the incidentpantsher were
laterin contrast to J.G.’sclothing.her This standswere underneath

As to thatnight.the nextconcerning occurringthe assaulttestimony
assault,to the thatassault, priorthat her were removedpantsshe testified

that he hisvagina, placed“in” her andplaced fingersthe defendant his
Thus, to sexualobviously capable testifyingin was ofvagina.her J.G.penis

circumstances, that herthese we cannot concludeUnderpenetration.
establish, doubt, that thebeyondwas sufficient to atestimony reasonable

the first incident.fingers duringher with hispenetrateddefendant
Hillier,In aposition.find Hillier of the State’ssupportiveNor do we

thesufficiencyto the of the evidence was unsuccessful wherechallenge
intestimony,assault and the victim’schargeddefendant was with sexual

hisprosecutor’s question placedefendant]to the “where didresponse [the
Hillier, at In that“my vagina.” concludingwas 910 N.E.2d 183-85.finger,”

court relied onresponse prove penetration,this was sufficient to the Hillier
establishing jury may reasonably penetrationits own case law that a infer

“rubbed, and thatvagina,”where the defendant felt or handled the victim’s
if thatonly penetra-an inference is unreasonable the victim denies“[s]uch

omitted) Bell,v. 600(quotations (citing Peopletion occurred.” Id. at 184
1992)).(111.902, Here, that906-07 there was no evidenceApp.N.E.2d Ct.

Moreover,that occurred.support penetrationwould a reasonable inference
adopt general establishing penetrationwe decline to a rule an inference of

To do so wouldexcept expressly penetration.where the victim denies
of the onto the defendantarguably impermissible shiftingeffect an burden

act. It the burden to thedisprove charged proveto the is State’s
CONST, 1, art. 15.beyond pt.defendant’s a reasonable doubt. N.H.guilt

inAccordingly, rely upon reasoningwe decline to the Hillier.
statutory interpreta-based onFinally, argumentwe address the State’s

632-A:l, “genital openings”defines the term as “the internaltion. RSA I-b
to, majora,genitalia including, vagina,or external but not limited the labia

minora, vulva, to thatperineum.” appears argueurethra or The Statelabia
vagina statutorily “genital opening,” penetrationthe is defined as abecause

may by testimony onlybe which asserts that a defendant touchedproven
body part.this

law,questionThe of a statute is a of which we review deinterpretation
(2009).Kousounadis, 413, In ofv. 159 N.H. 423 mattersnovo. State

ofstatutory we are the final arbiter of the intent theinterpretation,
in a whole.as the words of a statute considered aslegislature expressed

(2010).462, 465Thiel, look to the of thelanguagev. 160N.H. We firstState
itself, and, plainif that to itspossible, language accordingstatute construe

ordinary meaning.and Id.
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“genital opening,”as abyis defined the statuteAlthough “vagina”
vaginathat the constitutestouchingnot establishthat definition does

defines as “intru­contrary, penetrationthe the statutepenetration. On
632-A:l,body.”of the victim’s RSAgenital openingssion . . . into or anal

added).V(a)(5) Thus, required prove digitalthe was to(emphases State
interpret urged byTo the statute as the Statevagina.intrusion into J.G.’s

would, effect, “penetration.”the definition ofin eliminate from the statute

“Plainplain.is whether the error was isOur next consideration
Olano,or, v.synonymous equivalently,with clear obvious.” United States

(1993) omitted).725, conclude that the error(quotations507 734 WeU.S.
above, the evidence was insufficient toplain.here was As discussed

crime,charged bysexual an element of the as definedpenetration,establish
circumstances,these the State could notstatute. See RSA 632-A:2.Under

proof chargehave met its burden of and the should not have been submitted
jury.to the

test,As to the third of the error we conclude that theprong plain
rightserror affected the defendant’s substantial because the trial court’s

chargefailure to dismiss the at the close of the evidence led to his conviction
(2007)(“[T]o416, 425charge. Lopez, satisfyon the v. 156N.H. theSee State

of that an error thedemonstrating rights,burden affected substantial
ie.,defendant that that itprejudicial,must demonstrate the error was

proceeding.”).affected the outcome of the
Finally, the defendant convicted uponbecause was based insufficient

guilt,evidence of to allow the defendant’s conviction to stand would
seriously judicialaffect the fairness and of Theintegrity proceedings.

is,charge accordingly,defendant’s conviction on this reversed.

TV. In Review RecordsRequest Camerafor of

Finally, requeststhe defendant that we conduct an in camera review
byof the confidential records reviewed in camera the trial court. For the

trial court to conduct an in camera review of the victim’s confidential
records, the defendant must first a that theprobabilityshow reasonable
records contain information that is material and relevant to his stated

(2002)571,v. N.H. citationSargent, (quotationdefense. State 148 573 and
omitted). showing unduly high.” onlyThis “threshold ... is not Id. It

the torequires “meaningfullydefendant articulate how the information
minimum,is relevant and material to his defense.” Id. “At a asought

concern,defendant must some based on more than barepresent specific
that, inconjecture, probability, explained byreasonable will be the

If trialsought.” showing,information Id. the defendant makes this then the
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requestedcourt must review the information ifin camera to see the file
actually contains information that is reasonably necessary“essential and to
the at trial.”defense Id.

Here, review,after the trial court conducted its in camera it ordered
portionsdisclosure of those of the records that it deemed were essential

reasonably necessaryand to the defense. Those of the thatportions records
the trial court reasonably necessarydeemed not to be essential and to the

bydefense remained sealed the trial court and were not disclosed to
arguescounsel. The defendant now that the trial court inmay have erred

determining subjectthat the sealed records were not to disclosure.
aWe review trial court’s decisions on the management discoveryof and

the ofadmissibility evidence under an unsustainable exercise of discretion
Amirault, (2003).541,standard. State v. 149 N.H. 543-44 To meet this

standard, a defendant must demonstrate that the trial rulingscourt’s were
clearly untenable or to prejudiceunreasonable the of his case. Id.

After review of all court,the records reviewed the trialby we do not
conclude that the trial court unsustainably exercised its discretion in
determining which of the victim’s confidential records would not be
disclosed. Sargent,See 148N.H. at 574.Accordingly,we find no inerror the
trial court’s disclosure order.

in part; part;reversed inAffirmed
and remanded.

Dalianis, C.J., Hicks, JJ., concurred; Lynn, J.,and DUGGANand
concurred specially.

LYNN,J., concurring specially. joinI infully majority’sthe thoughtful
inopinion however,this case. I separately,write to address an issue that

time,has troubled me for some that being our repeated use of the phrase
“essential and reasonably necessary” as the standard for determining

materials,whether privilegedotherwise such as counseling records of the
victim,alleged crime must be disclosed to the defense for atuse trial.

first phraseWe used the to describe the standard for disclosure of
privileged Farrow,materials to a criminal indefendant State v. 116 N.H.

(1976).731, Farrow,In733 we whetherf,were “faced with the question and
which,]the extent to the defendant’s sixth amendment right to confronta-

tion him to have accessentitle[d] to and to use information which falls
within the scope of [doctor/psychologist patient] privileges purposefor the
of Farrow,cross-examination and impeachment.” 116 N.H. at 733. After
rejecting the thatproposition the United States Supreme Court’s inopinion

Alaska, (1974),Davis v. 415 gaveU.S. 308 the criminal defendant “a right
information,”to the blanket use of privileged we held that
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of materials as arelimited to the use suchrightthe defendant’s is
to counselreasonably necessary permitto be essential andfound

showingthe purposeto cross-examineadequately offor
protectand to the wit-unreliability preventor bias. To abuse

the trial court shouldembarrassmentunnecessarynesses from
in questionand other materialscounsel the recordsexamine with

any, permittedif the defendant will beparts,and determine what
to use.

(1982)Thresher, 63, 72added); (holding122State v. N.H.(emphasisId. see
of commu­permit privilegedtrial court refused to disclosureproperlythat

notnications, privilegedin “use of the information waspart, because
(1977)defense”); 412,117 N.H. 415Kupchun,essential to the State v.

stating [physician/psychologist patient] privilegesFarrow when “the(citing
of the informationyieldare not absolute and must when disclosure

essential”).concerned is considered
(1992),101, 104 distinct,In N.H. we set forth the twoGagne,State v. 136

intertwined, toyet issues involved when a defendant desires obtain
byinformation: how the defendant can obtain in camera reviewprivileged

court, for use at trial. It is withthe trial and access to the information
reasonablyto the second issue that we ascribed the “essential andregard

in Farrow. 136 N.H. at 104.Wenecessary” developed Gagne,standard See
to therepeated phrase reasonably necessaryhave since the “essential and

inroutinely involvingat trial” more or less numerous cases adefense
materials, includingdefense for another’s or confidentialrequest privileged

190, 195(2011);See, Eaton,today’s e.g.,decision. State v. 162 N.H. State v.
(2002); McLellan, 108,571,Sargent, 148 N.H. 573 State v. 146 N.H. 113

47, 50(2000); Graham, 357,(2001); v. 142Hoag,State v. 145N.H. State N.H.
(1997).However, or what thisupon explained364 we have never elaborated

means, the before us thatphrase perhaps post-Gagne,because cases
ability privilegedto a criminal to access another’s orrelated defendant’s

materials, by large,and involved the trial court’s decision toconfidential
review, than a decision on thedeny requesta defense for in camera rather

Sargent,disclosure of the information for defense use at trial.1 But see 148
N.H. at 573-74.

(Staterecently, Hampshirein Petition State New v.Most of of
MacDonald), 64, (2011), byheld that the trial court erred162 N.H. 70 we

allegedthe defense access to the victim’s medicalgranting the State and
records, conductingand mental health without first an in camera review to

1 (2002);generally Gaffney,In v. 147 N.H. 550 Stateaddition to the above cited see Statecases,
Locke,(2000); (1995);Pandolfi, Puzzanghera, 140 105 v. 139v. 145 N.H. 508 State v. N.H. State

(1994).(1995); Taylor, 96N.H. 741 State v. 139 N.H.
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what, referred to theany,ascertain if records should be disclosed. While we
an “essential need” forparty seekingburden of the disclosure to establish

(“essentialrecords,in see id.privilegedthe information contained the
is unavailable fromtargetedneed” relates to whether the information

disclosure),compellingjustificationanother source and whether a exists for
languageit is not clear whether we intended this to describe a burden the

as, from,way reasonablyor in different the “essential andsame some
recited in Farrow and itsnecessary” progeny.standard

IToday, only my linguistic phrasefocus on concerns about the “essential
reasonably necessary ordinaryand to the defense at trial.” An understand­

“necessary,” highestof “essential” includes in theing “important degree,”
necessary,and or unavoidable.”“something indispensable, WEBSTER’S

Dictionary 2002).Thus,(unabridgedThird New International 777 ed.
defense,if certain information is “essential” to a criminal defendant’s then

is, by “necessary”it common to the defense. If this allunderstanding, were
it, I ignore duplicativethere was to could the needless use of words as a

annoyance, perhaps lawyersminor attributable to the chronic affliction of
(who judges) frequently indulging impulselater become for their to use

onemultiple words when word will do.2
mix,“reasonably”But when the word is thrown into the the problem

substantive, “necessary”becomes more for this word modifies in a thatway
Hence,it a moregives expansive meaning than “essential.” while all

that “reasonablyinformation is “essential” to the defense is also necessary”
defense,to the the mayconverse is not true: there be some information that

is to“reasonably necessary” beingthe defense that falls short of “essential”
to the defense.

(essentialI would toopen considering adoptionbe of either standard or
reasonably necessary) issue,as the one that governshould this or to

term,thedistinguishing meaning applicationand of each “essential” and
view,if“reasonably necessary,” appropriate. point,that is The critical in my

defendants,that adopt guidanceis we should a dear standard for the of
lawyers and trial injudges. presentBecause this issue is not raised the
case, However,the opinion understandablycourt’s does not address it. I
believe this is an area of the law that merits clarification as soon as the issue

inpresentedis an case.appropriate

profess2 I do not to immune from this affliction.be


