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theandCounty program guidelinesthe workrespect to StraffordWith
theseContract, order not addressthe trial court’s didand DownStepAHC

argue the documentsextent the defendants thatTo thedocuments.
term, bindingcreate exculpatorya contract a651:70 asincorporate RSA

of RSAimmunity independentbasis forprovideor otherwise somecontract
and them for651:70, in this leavearguments appealwe do not address such

trial court to consider on remand.the
that, asargumentthe plaintiff’sour we need not considerholding,Given

matter, “uncompensated publicperformingfactual he could not have beena
cost AHCto cover the of his bracelet.workingsince he wasservice”

need notstatutory grounds,we this on weAdditionally, because decide case
arguments.the constitutionalplaintiff’sconsider

and remanded.Reversed
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Michael A. Delaney, attorney Fuller,D.general (,Stephen senior assis-
attorney general,tant on the orally),brief and thefor State.

Phelan,E. defender,Pamela appellate Concord,assistant of on the brief
orally,and for the defendant.
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by juryadefendant, Duran, his convictionDUGGAN, Diego appealsTheJ.
deadlya See RSApossession weapon.in ofbeingof a felonon one count

(2007).625:11, the Trial Court(2002); arguesHe that159:3, I RSA V
J.) to there was(McNamara, in his motion dismiss becausedenyingerred

thatthe and thepossessed weaponthat heevidence bothinsufficient
affirm.deadly weapon.a Weweapon was

19,2009, betweenAprilhave the facts. Onfollowingcould foundjuryThe
defendant, at the StateHampshirethe who is an inmate New6 and p.m.,8

time,the same a correctionsPrison, Atshowering. approximatelywas
placeact andofficer, suspiciouslyanother inmateStringer,Ian observed

inmate to showyard. Stringerin shoe in the asked thesomething prisonhis
shoe, him into theignoredhim in his the inmate and walkedwhat was but

The and theshowering.the was defendantbathroom where defendant
inonlythe inmates the bathroom and the defendant wasinmate were two

inthe the shower area.only person
bathroom, other throwStringerin the the inmate theOnce observed

the to flushthe toilet and then ask defendant theitem from his shoe into
toilet,flush but thethe defendant not to theStringertoilet. ordered

it other inmateStringerflushed While removed theanyway.defendant
bathroom, toldPelletier entered and theSergeantfrom the Christian

he for a interfered with a“goingthat was walk” because hedefendant
shower, instructedsteppedsearch. After the defendant out of the Pelletier
baghim Theproperty, bagcollect his which included a net and sneakers.to

it, his bag.a name the admitted that it wasdid not have on but defendant
inresponded belongingsThe that he to leave his thedefendant wished

pick up.him toagainand Pelletier instructed them Thebathroom
so, heslowlythen to do Pelletier determined wasdefendant moved but

slowly bag.too and the netmoving grabbed
the Pelletier the outside it and observed ataking bag,After net felt of

laundry bagHe also around that inside the andradio inside. moved the was
object. yearsupon experience,then a hard Based his eleven of hefelt

object likelythat the was a “shank.” Pelletier also testified thatdetermined
likevery expensive property,it unusual for an inmate to leave sneakerswas

radio,or a unattended.
officer, Haskell, and removedbagAnother corrections Scott searched the

a thelaundry bagits The inside the included sock with defen-contents.
shank, a homemadename on it. The which Pelletier testified “isdant’s

someone,”or killprison, seriouslyin the made to mutilate wasweapon
inthe foundin that sock. He also testified that shank thelocated

found,” that there is nowas “one of the better shanks anddefendant’s sock
for a“utilitarian use shank.”
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case, dismiss,At close of movedthe the State’s the defendant to arguing
prove possessed weaponthat the State failed to that he the that it metand

statutory of a deadly weapon.the definition The court denied the motion.
jury subsequentlyThe convicted him and this appeal followed.

appeal, thatarguesOn the defendant there was insufficient evidence
both he thepossessed deadlythat shank and that it a weapon.constituted
To onprevail sufficiency challenge,a of the evidence the defendant must

fact,that noprove rational trier of all of theviewing evidence and all
State,from it in lightreasonable inferences the most favorable to the could

guilt beyond Evans,have found a doubt. v. 416,reasonable State 150 N.H.
(2003).424 circumstantial,When solelythe evidence is it must exclude all

standard,rational except guilt. however,conclusions Id. Under this we still
the in lightconsider evidence the most favorable to the State and examine

context,each inevidentiary item innot isolation. Id. “The proper analysis
is every possible but,not whether rather,conclusion has been excluded
whether other rational conclusions based on the evidence have been

(2009)21, omitted).State v. 24Tayag, (quotationexcluded.” 159 N.H.

prove possession,To the State had to establish that the defendant
custody“had of the and exercised[shank] dominion and control over it.”

Crie, 403, (2006) omitted).State v. 154 N.H. 406 (quotation As is the case
here, when the defendant does not actually possess a theweapon, State
must prove possession.constructive See Smalley, 66,State v. N.H.148

(2002)(addressing substance).68-69 possessionconstructive aof controlled
Constructive possession can be inferred from incriminating statements or
circumstances thelinking defendant to the weapon and such possession
need not be Id.exclusive. at 69.

The defendant have weapon,must control over the meaning that he
“either that [weapon],owns he’s thatleased he[weapon], has borrowed that
[weapon], gottenor somehow control over [weapon],that thatand the

abilitydefendant has the to exercise control the in[weapon]over a sense
that canhe determine who may have the ultimate use [weapon].”of that

Pike, (1986)447,State omitted).v. 128 N.H. 450 (quotation and brackets
question“The then is does [the the powerdefendant] have over the use of

does, omitted).the If he heweapon? controls it.” Id. (quotation ellipsisand

case,In this there was sufficient the jury beyondevidence for to find
a reasonable doubt the possessedthat defendant the shank infound the net

thebag that defendant belongedadmitted to him. The corrections officer
sock,found the shank in ina which thewas defendant’s net and inbag the

bathroom where the defendant was Theshowering. defendant’s name was
on laundrythe sock and the bag contained other items tobelonging the
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theof(“personal possessions148 at 69Smalley, N.H.defendant. Cf.
maytheproximityin close to controlled substancestandingdefendant

the and the substancedefendantsufficientlya close nexus betweenprovide
defendant declinedAdditionally, thejury possession”).the to inferto allow

officer, whobywhen to the correctionsbelongingshis orderedpick upto
expensive propertyit inmate leavethat unusual for an totestified was

that inmate could havearguesdefendant anotherunattended. While the
jury could have drawn reasonablebag,the shank in his theplaced

that theand concludedpresentedthe evidenceuponinferences based
Crie, aAccordingly,154 at 406.belonged the defendant. See N.H.shank to

thehave reasonable thatbeyondtrier of fact could found a doubtrational
possessed the shank.defendant

of havearguesThe next that no rational trier fact coulddefendant
159:3, I, aprovides thatdeadly weapon.that the is a RSAfound shank

possessionB if has in his orguilty felonyis of a class he orperson “[o]wns
control, revolver, firearm, slungshot, metallichis a or other orpistol,under

knife, cane, cane,knuckles, billies, stiletto, pistolswitchblade sword
dirk-knife, deadly as inblackjack, dagger, weaponor other defined RSA

A625:11, V,” felony.and apreviously proscribedhas been convicted of
1(a).159:3,weaponsnot the under RSAshank is one of enumerated

fora a ofAccordingly, only “deadly weapon” purposesshank is considered
if a deadly weaponit falls within the definition of under RSAthat statute

625:11,V.

firearm,625:11, otherdeadly weapon “anydefines a as knife orRSA V
which, used, used,in it is intended to oror the manner bethingsubstance

used, of death or seriouscapable producingto be is known to bethreatened
Thus, therequired onlythe to not thatbodily injury.” proveState was

shank, in thethe also that in the manner whichpossesseddefendant but
use, shank, itused, to or to use the wasintended threateneddefendant

bodilyorproducing injury.of death seriouscapable
Pratte, 45to our in v. 158 N.H.pointsThe defendant decision State

(2008), argues fact that the item could cause serious“[t]heand that mere
deadlyit ainjury proveor is insufficient to that constitutesbodily death”

Pratte, a and arrow in his homepossessedIn the defendant bowweapon.
Pratte, 158 N.H. at 46. Wepast porcupine.used it in the to kill aand had

ainherentlythat a arrow isrejected argumentthe bow andfirst State’s
“used,phrasetheignoreit that wedeadly weapon requirebecause would

used, at 49. thatto be or threatened to be used.” Id. We reasonedintended
manner, inquiryin a would end withinterpreted the statute such ourif we

defendant,the wasindependent any byof actionweapon,thewhether
webodily injury. Accordingly,or Id.causingof death seriouscapable
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overturned the defendant’s conviction because there was no evidence that
used, use,he intended to or to inthreatened use a bow and arrow a manner

known to be capable causing bodily injuryof death or to aserious human.
Id. at 49-50.

The defendant contends that the shank was never within his reach or
under his immediate control he attemptedand that never to retrieve it from

Moreover, Pratte,his bag. relying upon he asserts that factthe mere he was
prisonin does not render the shank a deadly weapon.

agreeWe with the defendant that the nature of weaponthe does not
automatically 625:11,render it a deadly weapon pursuant to RSA V. See id.
However, Pratte,unlike the bow and at inarrow issue thewhere evidence
presented thatestablished the defendant theused bow and arrow for

46, shank,recreational purposes only, see at a possessed byid. a prison
inmate, uses, (Tex.has no such see Berry, 332, 334State v. 833 S.W.2d Crim.

(“It1992)App. cannot seriouslybe asserted that makinginmates are these
shanks to clean fingernailstheir or make carvingswood to send home for

omitted)). Indeed,the holidays.” (quotation the presentedState testimony
that a shank is “made to seriously someone,”mutilate or kill and that there
is no stated,“utilitarian” use for a Simply onlyshank. the reason an
individual would have a shank in prison is to deathcause or serious bodily

Vahovick,injury. 395, (7th 1998)See United v.States 160 F.3d 397 Cir.
(“Unlike maythe felon arguablywho have a legitimate non-violent reason
for possessing a weapon outside of isprison, simplythere no acceptable use
for a weapon by omitted)).an inmate in prisona ...” (quotation

again emphasize specificWe that the manner of use or intended use
and circumstances thatsurrounding.the use or intended use determine

objectwhether an is a deadly 625:11, Pratte,under RSAweapon V. 158
49; Hull, 706, (2003)N.H. at State v. 149 N.H. 714-15 (explaining that a

juryreasonable could determine that a truck deadlycould be a weapon
where an intoxicated driver hit a andpolice officer drove into oncoming
traffic). case, however,In this the circumstances surrounding the defen­

—dant’s possession of a shank in a prison onlyindicate one potential use
to cause death or bodilyserious toinjury another human. Accordingly, a
rational trier of fact could have found beyond a reasonable doubt that the
shank a deadly weapon.was

Affirmed.

DALIANIS, C.J., HICKS, LYNN, JJ.,and andCONBOY concurred.


