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ofthe conviction a store for tocontributing delinquencyowner the of a
sellingminor anby her obscene button because the store wasowner never

the soldpersonidentified as who the button. The Court thatobserved the
minor to inperson paid“went some the store ... and personthat 25 cents
for saythe button. She did not that that person,[the store was orowner]

Thus,even himthat she saw in the store.” atId. 479-80. there was
insufficient evidence to thatprove “personallythe store owner sold girlthe
the evenbutton or that he was aware of the sale or inpresent the store at

at Similarly,the time.” 479.Id. here Sullivan never theidentified tenant as
personthe who sold the controlled orsubstance testified that she was even

present at the time of the sale.

In toorder evict a tenant for drug-related activity,criminal a landlord
bymust prove preponderancethe of the evidence that engagedthe tenant

in activity. Lavoie,such See 155N.H. at Although481. not requirethis does
proof that the tenant “has been arrested or convicted for activity,”such 24

966.4ffi(5)(iii)(A),§C.F.R. the criminal complaints and Sullivan’stestimony
about allegedan drug-related crime do not meet that burden. Because the
trial findingcourt’s lacks evidentiary support, it erred in concluding that
the landlord met its ofburden theproving that tenant breached her lease
by in activity.criminalengaging

Reversed.

DALIANIS, C.J., HICKS, LYNN,and JJ.,CONBOY and concurred.
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(John P. on the briefBussiere, P.A., Faganof ManchesterBussiere &
theorally), plaintiff.forand

(Richard jointon theA. MitchellP.A., of NashuaGregg,&Sullivan
Green,+Phinney Bassand Sheehanbrief), Brady,for defendant James

orally), for(Jason joint.brief andD. on theP.A., Gregoireof Manchester
Fair.CountryLeedefendant

Superiorof theChatman, a decisionLynn, appealsDanaThe plaintiff,J.
defendants, JamesJ.) theagainsthis lawsuitdismissing(Wageling,Court

(2007), immunityanFair, 651:70to RSACountry pursuantLeeBrady and
remand.reverse andstatute. We

plaintiff’sin theallegationstheresolving appeal,thisFor ofpurposes
aretherefrominferences drawntrue and all reasonableare taken aswrit

Sullivan,Khater v.plaintiff.favorable to the Seein the mostlightconstrued
are relevant.(2010). in the record as372,373 recite other factsWe160N.H.

a vehicle whileto2007, pleaded guilty operatingMay plaintiffIn the
offender, (Supp.262:23felonya offense. See RSAacertified as habitual

Countyin the2010). yearhim to one Straffordtrial court sentencedThe
served on adminis-Corrections, daysall fourteen to bewith butHouse of

(AHC). incarcera-days ofid. After fourteenconfinement Seetrative home
to AHC.2,2007, was releasedtion, plaintiffthecommenced on Junewhich

release, monitoringto a bracelet.requiredhe was weara condition ofhisAs
bracelet, hewith thedailythe fee associatedhe could not affordBecause

24, 2007, beganheto cover its costs. On Juneto workrequiredwas
Countyunder the control of Straffordprogramin a workparticipating

intermittently.Corrections, continued to do soandCommunity
2007, to9, assignmentwork wasplaintiffstheSeptemberor aboutOn

Fair,Countryof defendant Leeat the siteup groundsclean thehelp
bya trailer owned defendantand chairs ontoloadingin tablesassisting

onto theloaded the itemsplaintifftheBrady present,wasBrady. While
by Brady. Thea truck that also was ownedit hitched totrailer before was

trailer wasthe loadedsoft, uneven Whileground.onsittingtrailer was
failed, thecausinghitchtruck, on the trailerto the a weldhitchedbeing

injuring him.leg,plaintiff’strailer to fall on the
Bradythatallegingthe defendantsagainstaThe filed lawsuitplaintiff

liable for thatvicariouslyCountryLee Fair wasand thatnegligentwas
loadinghave known thatBrady knew or shouldthatallegedHenegligence.

toexcessive stresstruck would causehitching it to thepriortrailer tothe
trailer towelds, fullythe loadedmaneuveringand thathitch andthe trailer

unreasonably dangerous.soft, wasgroundon uneventhe truck while
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writ,The arguing theydefendants moved to dismiss the that were
651:70,liability protectsimmune from under RSA which from negligence

claims or whopersons organizations perform-use the services of offenders
ing as of theirpublic part Theyservice sentence. also filed supporting

“anincluding provided byexhibits information sheet to ... participants the
County Community Program,”Strafford Work and “an AHC and Step

CommunityDown Contract for the ProgramCorrections initialed and
theby plaintiff.”executed The information sheet contains a section on
Guidelines,” segment‘Work Crew awhich includes on “Medical Coverage”
quotes Contract,that cites In AHC Stepand RSA 651:70. the and Down the

plaintiff followinginitialed the participantstatement: “While a in the
Program, expensesall medical incurred be my responsibility.”will The

alleged putdefendants that the information sheet the plaintiff “on notice
when he in heparticipated programthe that could not sue the Fair or any
of its forparticipants anything other than andgross negligence,” that the
contract “indicates that ‘all medical expenses incurred’ would be [the
plaintiff’s] responsibility.”

objectedThe plaintiff to the motion to dismiss and to the exhibits. He
contended that because there was no verification that actuallyhe received

651:70,the information sheet that referenced RSA the document should not
have been inconsidered the motion to dismiss context. arguedHe also that
the document was not to applicabilityrelevant the of the immunity statute.

Contract,With to therespect StepAHC and Down the plaintiff contended
651:70,that the document did not refer to thatRSA the wasstatute not

applicable to AHC participants, and that the document qualifydid not as a
valid exculpatory contract.

The lawsuit,trial court the rulingdismissed that RSA 651:70afforded the
immunity negligence liabilitydefendants from the workregarding per-

by plaintiffformed the injury.at the time of his In ruling,its the court
stated that the facts taken from plaintiff’swere the Plea“Special and Brief

toobjection dismiss,Statement” and his the motion to and notdid refer to
the defendants’ exhibits. The court determined:

plaintiff][The was performing “uncompensated public service”
within the meaning of the statute he injured.when was He was
performing in orderservice to be to wear monitoringable a
bracelet, A.H.C.,a condition of his release to which in turnwas
part of his sentence. was workingHe at the direction of Strafford

Corrections,County Community compensatedand was not being
wayin any by either of the defendants. He was also not being

bycompensated monetarily County CommunityStrafford Correc-
tions; he receivinginstead was the benefit of being permitted to

Moreover,serve the remainder of his sentence on A.H.C. includ-
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spiritthe andwithin the of 651:70serves[RSA]this case ambiting
frompeople organizationsthe statute: to andprotectintent of

atto for them thethey permit individuals workliability when
direction of correctional officials.andrequest

challenges to therejected constitutionalplaintiffsThe court also the
order, clarified itsIn a the court thatsubsequentstatute.immunity

appealThisto both defendants. followed.applieddismissal
dismiss, generallya motion werulingIn a trial on toreviewing court’s

reasonably susceptibleare of aplaintiffs allegationstheconsider whether
Khater, atrecovery. See 160 N.H. 373.Thepermitconstruction that would

however, thedefendants, exclusively upon applica-dismiss basedmoved to
motion,statute, In the trialimmunity grantingof 651:70. thetion an RSA

Therefore,as a law. ourappliedcourt that the statute matter ofruled
159Jennings,court’s novo. See v. N.H.rulingreview of the trial is de State

1, (2009).3
651:70,issue, statutoryThe statute at falls within theimmunity RSA

chapter provides:651:70chapter governs sentencing,that RSA 651. RSA

anyor utilizes ofperson organizationNo who the services
underperson performing public service thisuncompensated

any bybe ansubdivision shall liable for sustaineddamages
services ofperformingindividual while such for the benefit the

person damages by personthatorganization anyor or caused
guilty negligence.the or is ofperson organization grossunless

added.) appeal.The this statute is crux of this To(Emphasis meaning of the
themeaning, we examine its and ascribelanguage plaindetermine its first
511,to N.H.ordinary meaning Lamy,and the words used. State v. 158 515

(2000).(2009); theinterpret legislative21:2 intent from statutesee RSA We
mightas and will neither what the legislaturewritten consider have said

nor that the did not fit to include.language legislature Lamy,add see 158
inN.H. also a statute context of theinterpretat 515. We the overall

(2000).Id; goaland not in see 21:1 Ourstatutory scheme isolation. RSA is
to in of in themapply light legislature’s enactingstatutes the intent and the

Jennings,policy sought by statutoryto be advanced the entire scheme. 159
Furthermore,N.H. 651:70 within theprovisionat 3. because RSA is a

Code, to the of itsaccording importCriminal we construe it fair terms and
(2007). are ofjustice.to RSA We the final arbiters thepromote 625:3

aexpressedintent as in the words of the statute considered aslegislative
whole. 159 N.H. at 3.Jennings,

The that 651:70 is not because he wasplaintiff argues applicableRSA
sentence, sentencingneither theperforming pursuantwork to an AHC and
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jailcourt of the had thesuperintendent County authoritynor the Strafford
“uncompensatedto order for his habitualpublic felonyservice” offender

that, matter,also a notarguesconviction.He as factual he could have been
performing “uncompensated public workingservice” since he was to cover

bracelet, compensatedthe cost of his AHC and was for histhus labor.
Finally, the of statute.plaintiff challenges constitutionalitythe the

The that the was not toagree plaintiffdefendants sentenced “uncom-
Rather,pensated public theyservice.” contend that he entered into a

contract the County Communitywith Strafford ProgramCorrections to
voluntarily inperform uncompensated public service order to cover the cost

bracelet,of monitoringthe as by CountyAHC evidenced the Strafford
guidelineswork program Stepand the AHC and contract. TheyDown

argue AHC,that return for the toopportunity advantagetake of“[i]n he
rightssome under that theAdditionally,forfeited] contract.” defendants

argue that his work constituted “uncompensated public service” because
they provided no monetary compensation to County,Strafford and the
plaintiff Theyreceived none his work.for also thedispute plaintiff’s

challenges.constitutional
The term “uncompensated public service” is not bydefined statute.

However, scopeits is underlimited RSA 651:70to “uncompensated public
added.)service under this (Emphasissubdivision’.’ A ofreview several

statutory provisions that the termuse demonstrates that it typedescribes a
of release from incarceration ordered by an authorized government entity.

(amendedSee, (2007)e.g., 2007); (2007);RSA 651:19 RSA 651:36-a RSA
(amended(2007) 2007). 651:19,651:68 RSA as it existed the plaintiffwhen

sentenced,was provided in part:

A sentencing anymay personcourt order who has been
to acommitted correctional prisoninstitution other than state

mayunder a criminal sentence be released fortherefrom the
purpose obtainingof and atworking gainful employment, thefor
performance uncompensated servicepublic providedas inof

651:68-70, confinement,RSA or to serve the sentence under home
provided the facilitycorrectional has a home confinement
program.

added.)(Emphases This statute adistinguishes release ordered for per-
forming “uncompensated public service” from other oftypes release

court,byordered a suchsentencing “workingas at gainful employment” or
2010) (under“home confinement.”See RSA 651:19(Supp. statute,amended

sentencing court also amay “dayorder release for reporting program”).
Here, the agree,defendants and the record supports, plaintiffthat the

theparticipated pursuantin work to anprogram AHC sentence and not a
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See RSA 262:23public service.”perform “uncompensatedtosentence
adrivingof motororder offender “convictedmaycourt habitual(sentencing

an . . suchprohibitingof while order .waysvehicle the this stateon
hometo or her sentence underin effect” “serve hisoperation is confine-

added)).(emphasisment to RSA 651:19”pursuant
court, other entities aresentencing governmentIn to theaddition

651:68, itRSA aspublicorder service.”“uncompensatedauthorized to
program,in the workplaintiff began participatingtheexisted when

provided:

of a sortuncompensated publicof serviceperformanceThe
court, depart-of thein of the the commissioneropinionthat the

corrections, forrespector willparolethe board fosterment of
bemayconductbyinterests violated the defendant’sthose

ordered:

condi-sentencing probation,as a condition ofByI. the court
651:19, ofsuspensionunder RSA ordischarge,tional release

sentence;

as adepartmentthe commissioner the correctionsByII. of of
651:25;of release under RSAcondition

a ofBy parole parole.III. the board as condition

added.) clear, plaintiffthis makes the time the(Emphases As statute at
countyin the correctional authoritiesbegan program,workparticipating

authorityCounty Community Corrections had no tosuch as Strafford
publicperform “uncompensatedorder the to service.”’*plaintiff

sentencing provi-We that the later amended thelegislatureare aware
a county facilityto of correctionauthority superintendentsions thegrantto

offenders, inestablish, daya lieu ofreporting programto for certain
2010), toincarceration, performance651:19-a and order the of(Supp.RSA

2010). 2007,service, 651:68 See Lawspublic (Supp.RSAuncompensated
149:2, 651:19-a, I, provides part:in:4. RSA

*
651:36-a, plaintiff began participating in thein time the workRSA which was effect at the

maycounty any county authorizeprogram, provides part: “The of thein commissioners
cityarrangements ofsuperintendent county facility make with officials athe correctional toof

uncompensatedcounty performprisoners from correctional facilitiesor town to have the
added.)property.” (Emphases Themunicipality-owned grounds defen-public orservice at

case,any in is norelevance this and there indicationdants contend that this statute hasdo not
groundsmunicipality-ownedconstituted orin the the work site at issue hererecord that

Therefore, implications in this case.not of 651:36-aproperty. we do consider the RSA
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superintendent mayThe a county facilityof correctional estab-
daylish a in of forreporting program lieu incarceration certain

as theappropriate by superintendent.offenders deemed Such
for orrelease shall be such terms intervals of time and under such

may permitted by facility’sterms and conditions as be the rules
regulationsand or as the court may order.

The current version of 651:68 asuperintendentRSA authorizes “the of
county tofacility” performancecorrectional order uncompensatedof“[t]he
public of a sort opinionservice that in the of... the superintendent... will
foster for those therespect byinterests violated defendant’s conduct.” RSA

2010).651:68 (Supp.
amendments, however, 17,2007,These became on Augusteffective after

the plaintiff began inparticipating programthe work but before he was
injured. The defendants make no thatargument these amendments apply

Rather,plaintiff’sto the theylawsuit. that theargue plaintiff volunteered to
perform uncompensated service,public thereby hisforfeiting right to sue
as set forth in RSA They651:70. construe the immunity applyingstatute as

personswhen avoluntarily county programenter in orderwork to cover
AHC,the costs associated with the monitoring bracelet for even absent an

byorder the orsentencing court other authorized government entity for
the performance of “uncompensated public service.” The defendants em-
phasize policies by immunity statute,the advanced the contending that

organizations“[i]norder to entice to take on criminals do notthey know and
will not control or thesupervise, provides protectionlaw organiza-for the

lawsuits,”tion in form of immunitythe from negligence and that the
statutory scheme “allows offenders to serve their sentences under [AHC]
and, so,doingwhile inparticipate community whichservice benefits
personal growth and charitable ends.”

As important byas the policies may be,identified the defendants we
conclude that the plain language statute,of the immunity read within the

scheme,sentencing demonstrates that RSA 651:70 is limited to “uncom­
pensated public byservice” ordered a government entity authorized under

CountyRSA 651:68.Strafford Community Corrections had no authority to
order such “uncompensated at thepublic plaintiffservice” time the entered
the work andprogram, arguethe defendants do not that performinghe was
such service in the context authority grantedof to the asuperintendent of
county facility statutorycorrectional under the 2007 amendments. Accord­
ingly, we conclude that RSA 651:70 does not theafford defendants

case, and, therefore,inimmunity allegedunder the facts this the trial court
erred in dismissing plaintiff’sthe lawsuit.
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theandCounty program guidelinesthe workrespect to StraffordWith
theseContract, order not addressthe trial court’s didand DownStepAHC

argue the documentsextent the defendants thatTo thedocuments.
term, bindingcreate exculpatorya contract a651:70 asincorporate RSA

of RSAimmunity independentbasis forprovideor otherwise somecontract
and them for651:70, in this leavearguments appealwe do not address such

trial court to consider on remand.the
that, asargumentthe plaintiff’sour we need not considerholding,Given

matter, “uncompensated publicperformingfactual he could not have beena
cost AHCto cover the of his bracelet.workingsince he wasservice”

need notstatutory grounds,we this on weAdditionally, because decide case
arguments.the constitutionalplaintiff’sconsider

and remanded.Reversed

JJ.,DALIANIS, C.J., DUGGAN, CONBOY, concurred.and andHICKS

Merrimack
2010-236No.

HampshireThe of NewState

v.

Diego Duran

16,Argued: June 2011
20,Opinion SeptemberIssued: 2011


