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may petitioner’smedical deductions be insufficient to themeet needs does
meaningfulnot amount to a denial of accessprogram under the ADA. See

Patton, 77 F.3d at 1246.

We note that the extent petitioner argues stampto the the food
program against disabilities,discriminates those with severe the United

Supreme explained anyStates Court has that is not required that“[i]t
categorybenefit extended to ofone individual with a also bedisability

Thus,categoriesextended to all other of with a anyindividual disability.
so solelyclass excluded is not denied on disabilitybenefits the basis of

II Mexico,within the of of themeaning ex rel.[Title ADA].” Cohen Bass v.
(10th10-2002, 2011 WL 1746203, 9, 2011)No. at May*8 Cir. (citing Traynor

Turnage, 535, (1988));v. 485 549 CenturyU.S. see v.Weyer Twentieth Fox
(9th (“[T]here1104, 1116 2000)Corp.,Film 198 F.3d Cir. is no discrimina­

under thetion where given[ADA] disabled individuals are samethe
else.”).asopportunity everyone

Affirmed.

DALIANIS, C.J., DUGGAN, LYNN, JJ.,and HICKS and concurred.
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Wenners, Jr.,Vincent A. Manchester,of by brief orally,and for the
plaintiff.

LLP, (GordonNixon Peabody, of Manchester J. MacDonald and Brian
D. Dujfy brief,on the and Mr. orally),MacDonald for the defendants.

CONBOY, plaintiff,J. The Tessier,Lorraine appeals an order of the
Superior (Abramson, J.)Court granting the defendants’ motion to dismiss.
We affirm in part, reverse in part, and remand.

The plaintiff brought this action against defendants,the Regina S.
Rockefeller (Nixonand Nixon Peabody, LLP Peabody), alleging the
followingfacts. plaintiffThe is the wife of Tessier,Thomas an attorney who
practiced at the firmlaw of Christy & inTessier Manchester. Dr. Frederick
Jakobiec hired Attorney Tessier to handle certain estate matters on his
behalf. 26,On or 2006,about June Attorney Rockefeller, an attorney
employed by the firm of Nixon Peabody, onacting Jakobiec,behalf of Dr.
accused Attorney Tessier of misusing and converting substantial assets of
the Jakobiec family to his own use.

plaintiffThe alleges that Attorney Rockefeller met with Attorney Tessier
on numerous and,occasions and him,threatened him through plaintiff,the
by andemanding immediate return of the misappropriated assets. Attor-
ney Rockefeller stated to Attorney Tessier that if he repaid the money no
further action would be taken against him. If payment was not forthcoming,
however, Attorney Rockefeller report to,would his malfeasance among
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Sheothers, Attorney DisciplineCourt Office.Hampshire Supremethe New
wouldagainst Attorneycriminal Tessierproceedingsalso threatened that

follow.
threats, that she was forced “underplaintiff allegesAs a result of the the

on, the release of her homesteadmortgageto execute a reverse andduress”
in, agreementhome in Manchester and a settlementfamilyinterest the

2,2007. years,that over the next two the defendantsApril allegesdated She
injointof their and interests allher and her husband individual“stripped”

assets, injointly propertya held vacationtangible includingof their
oragreement,the settlement and without notice to herDespiteVermont.

husband, reported Attorneyher the defendants Tessier’s actions to his law
office, addition,Inattorneythe and others. Dr. Jakobiecpartner, discipline

onattorney bring against Attorneyhired an to suit Tessier and to foreclose
mortgage subject agreement.the that was the of the settlement

actions,As a result of the defendants’ the that sheplaintiff alleges
severe emotional and distressphysical requiring hospitalization.suffered

also that she has been of her care andalleges deprivedShe husband’s
himemotionally physically, causingcomfort because he has suffered and to

psychologicalseek and medical treatment. The writ contains claimsspecific
process,for abuse of tortious interference with contractualadvantageous

relationships, dutybreach of the of faith and fair intentionalgood dealing,
distress, distress,infliction of emotional infliction ofnegligent emotional

liability, and failure to train andrespondeat superior negligent supervise.
addition, below,In as the factual in the forthexplained allegations writ set

misrepresentation.a claim for fraudulent
claims,The to thatplaintiff’s arguingdefendants moved dismiss the she

any duty by“has not and cannot set forth she was thelegal owed
They argued Attorneydefendants.” that Rockefeller “never met or other-

and, therefore,plaintiff,” simply impos-wise communicated with the “it is
duty Attorney Peabodyto construct a Rockefeller or Nixon owedlegalsible

a a theplaintiff, Following hearing, plaintiffto the much less breach.”
unsuccessfully to amend her writ. The court thereafter ruled thatsought

upon may grantedthe writ failed to state a cause of action which relief be
and dismissed it. This followed.appeal

I. Standard Reviewof

dismiss,In a motion to our standard of review is whether thereviewing
in of aallegations plaintiff’s pleadings reasonably susceptiblethe are

recovery.that would Insulation Co. v. Eckmanpermitconstruction Gen.
(2010).601, 611Constr., “The court must thevigorously159N.H. scrutinize
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whether, face,complaint to determine on its it a cause of action.”asserts
O’Brien, 595, (1995)Williams v. 140 N.H. 597 and(emphasis quotation

omitted).

assume the [plaintiffs] pleadingsWe to be true and construe all
in lightreasonable inferences the most favorable to We need[her].

not assume the truth of statements in the [plaintiffs] pleadings,
however, merelythat are of inengageconclusions law.We then a
threshold that ininquiry petition againsttests the facts the the

law, ifapplicable allegationsand the a legalconstitute basis for
relief, we must that it improper granthold was to the motion to
dismiss.

(citationsConstr., omitted).Eckman 159 atN.H. 611
matter,As a threshold the arguedefendants that we should strike the

plaintiffs brief and dismiss her forappeal complyfailure to with this court’s
that,They argue deficiencies,rules. among other the brief does not contain
record,citations to the plaintiffand that the mischaracterizes what

occurred in trial proceedings,the court asserts “facts” that confuse the
roles of the parties, allegesand “facts” not or inpleaded alleged the
plaintiffs writ or before the trial Regardlesscourt. of the ofmerits the

assertions, however,defendants’ we decline to plaintiffs appeal.bar the
Our task is to test allegedthe facts as in the plaintiffs againstwrit the
applicable law and we will limit our inquiry accordingly.

The plaintiff argues that the writ sets forth sufficient facts to thesupport
alleged causes of action. With torespect the claims based on fraudulent
misrepresentation, negligent distress,infliction of emotional and
respondeat superior liability, we agree.

II. ICount

The trial court Iread count of the plaintiffs writ as a recitation“simply
of the facts underlying plaintiffsthe allegations” and concluded that it
“does not set anyforth cause of action.” disagree,We and hold that count
I states a cause of action for fraudulent misrepresentation.

plaintiff arguesThe that she “clearly set forth a claim” for duress or
fraud. She also thatargues prayersher for relief uponbased duress and
fraud equallyare clear and forpray the remedies of rescission and
compensatory damages. plaintiff quotesThe from her writ where she prays
that the court:

. . . Find as a matter of fact and of law that plaintiffs[the]
payments were made to the defendants involuntarily and as a
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duress, of and in breach of contract and ofprocessresult of abuse
of faith and and thatgood fraudulentlythe dutiesdefendants’[ ]

tocompelled plaintiffthe defendants be return to the those sums
her;that extorted fromthey wrongfully

fact and that. . . Find as a matter of of law the settlement
defendants, re-agreement, paidand other monies to the are

groundsscinded on the that the same were obtained under duress
sold, notesmoneys paid, property promissoryand that the and

declared void ab initio andmortgage plaintiffand be [the]
or,quo alternatively,restored to her status ante that the defen-

pay plaintiff compensatory damages.dants [the]

A. Duress

In a contractHampshire,New entered into under duress is voidable
See,and thus duress a to a breach of claim. Ine.g.,is defense contract re

39, (2003);Estate 150 42of Hollett, King EnterprisesN.H. v. Manchester
Waterworks, 1011, 1013(1982); Smith, 253, 254122N.H. Davis v. 68 N.H.
(1894).The thatplaintiffs alleges Attorney promiseswrit Rockefeller’s not

criminalreportto her misconduct and her prosecutionhusband’s threats of
him unless the returned the heragainst plaintiff money husband stole

plaintiffinduced the under duress to enter into the settlement agreement
However, if agreewith Dr. Jakobiec. even we that the facts set forth in the

duress,writ establish the cannot sustain a cause of actionplaintiff seeking
contract thesedamages against defendants.

inAlthough plaintiff paid moneythe claims her writ that she and
property pursuantto the defendants to the settlement it isagreement,
undisputed agreementthat the settlement that theexpressly provides

goassets were to either to Dr. Jakobiec or to Attorney Rockefeller as
trustee of a trust for his allegationbenefit. Because there is no that the

anydefendants received of the assets transferred under the settlement
agreement and because the defendants were not to the settlementparties
agreement, there are no for contract them.grounds damages against
Rather, Jakobiec,any such claim would be Dr. notproperly against who is

party Accordingly, rulinga named to this lawsuit. we affirm the trial court’s
that aplaintiff seeking damagesthe cannot sustain cause of action contract
against arisingthe defendants out of the settlement becauseagreement

the plaintiffthere was no contract between and the defendants.

B. Fraudulent Misrepresentation
“ fraudulently misrepresentationwho makes a ... for the‘[O]ne

inpurpose inducing uponof another to act or to refrain from action reliance
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it, to in forsubject liability pecuniaryis to the other deceit loss caused to
”justifiablehim relianceby upon misrepresentation.’ Grayhis the v. First

(1994) (Second)Banks, 279, 283NH (quoting138 N.H. RESTATEMENT OF
(1977)).525,§ at 55 “The tort of intentional misrepresentation,TORTS or

fraud, bymust be that theproved showing representation was made with
falsityof its or with conscious indifference to its truth andknowledge with
causing person relythe intention of another to on the representation.”

(1995).Arsenault, 313,Patch v. “In139 N.H. 319 order to withstand a
dismiss,motion to plaintiff specifythe must the essential details of the

fraud, and thespecifically allege facts of the defendant’s fraudulent
Edwards, (1987) (bracketsBaker, 41,Jayactions.” Inc. v. 130 N.H. 46-47
omitted).quotationand

writ, defendants,In count I of the the plaintiff alleges that the
Rockefeller,through Attorney represented Attorney and,to Tessier

him, to ifthrough plaintiff,the that the assetsmisappropriated repaidwere
him,no further againstaction would be taken but that if payment was not

forthcoming attorneyshe would inform the discipline office and criminal
“Aproceedings representationwould follow. of the maker’s ownintention to

do or not to particular thingdo a is fraudulent if he does not have that
(Second) §530,intention.” Restatement of Torts at 64. a“Since

promise necessarily carries it the impliedwith assertion of an intention to
itperform promisefollows that a made without such an intention is

fraudulent and in §actionable deceit under the rule stated in 525. This is
true promisewhether or not the is enforceable as a contract.” Id. cmt. c.

HampshireThe New Rules of Professional Conduct thatrequire “[a]
lawyer lawyerwho knows that another has committed a violation of the
Rules of Professional Conduct that a questionraises substantial as to that
lawyer’s honesty . . . shall appropriateinform the professional authority.”

8.3(a) added).N.H. R. Prof. Conduct (emphasis Lawyers are deemed to
Case,know the 559,Rules of Professional Conduct. Whelan’s 136 N.H. 563

(1992). alleges,As the writ “when it thatappeared propertythe of the
plaintiff Attorneyand Tessier depleted, the defendants . . .[was] then
reported Attorney Tessier’s alleged malfeasance to the HampshireNew
Supreme Attorney Office,Court Discipline him tocausing suspendedbe

practice subjectfrom the of law and to be the of criminal prosecution.”
These allegations supportwould a that atfinding Attorneythe time
Rockefeller allegedly promised report Attorneynot to Tessier’s miscon­
duct, thus,they and,the defendants knew had the obligation to do so had
no intention of keeping the promise.



todirectlymadewas notalleged misrepresentationtheThe fact that
cause of action.not defeat herdoesplaintiffthe

tosubjectismisrepresentationfraudulentmaker of aThe
justifiableinwho actsloss to anotherforliability pecuniary
not madealthoughmisrepresentation,if theituponreliance

the makerother, andpersonmade to a thirdto the isdirectly
orrepeatedwill bethat its termsexpectreason tointends or has

other, influenceand that it willto thecommunicatedits substance
. involved.in transaction . .thehis conduct

(Second) 583, applicablerule “is§ at 72-73.ThisTortsofRestatement
toto induce the otherismisrepresentationeffect of theonlynot when the
tomaker, when he is inducedbut alsoa with theenter into transaction

Id. cmt. c.a third person.”a transaction withenter into
not topromisesin the defendants’uponthat relianceallegesThe writ

misconduct, to execute a reverseagreedthe plaintiffher husband’sreport
in, infamilythe homeon, interestrelease her homesteadandmortgage

2, 2007. In herAprildatedagreementsettlementand theManchester
to thewere maderelief, paymentsthat herthe statesplaintiffforprayer

set forthread the factsand as a result of fraud. Weinvoluntarüydefendants
tointended or had reasonthe defendants eitherallegingin as thatthe writ

would be communicatedAttorneymade to Tessierpromisesthat theexpect
into the settlementto enterinfluence her decisionplaintiffto the and would

Dr.agreement with Jakobiec.

recover againstcanmisrepresentationof a fraudulentrecipient“The
it if ... he relies on theresulting frommaker for losspecuniaryits

justifiable.”his reliance isin . . . and ...actingmisrepresentation
(Second) 537, a fraudulentupon§ at 80. Relianceof TortsRestatement

ismisrepresentedmatterjustifiablenot unless theismisrepresentation
in thatmaterial

(a) existenceattach to itsimportanceman woulda reasonable
in the trans-choice of actiondeterminingin hisor nonexistence

in orquestion;action

(b) has reason toknows orrepresentationthe maker of the
likely regardto the matter asregards or isrecipientknow that its

action, although a reason-in his choice ofdeterminingimportant
it.regardman would not soable

538,§Id. at 80.

misrep­the factregardedwould havepersona reasonableWhether
questionis acourse of actiondeterminingin herimportantto beresented
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for the the courtjury, unless determines that “the fact is somisrepresented
obviously unimportant jurythat the could not reasonably find that a

[person]reasonable would have influenced it.”bybeen Id. cmt. e. The
plaintiff in her writ thatalleges “when faced with the choice of sacrificing

jointher in certain of familyinterest the assets of her which she had
(46)forty-sixaccumulated over years marriage,of or watching professional

and criminal action againsttaken her husband and the exposure of her
shame,family to ridiculepublic disgrace,” agreedand she to comply with

the defendants’ demands against familyher share of the assets. We cannot
law,say, as a matter of that the alleged fact that the misrep-defendants

theyresented that not report Attorneywould Tessier’s ifmisconduct the
plaintiff entered into the agreementsettlement was so “obviously unim-
portant” to her course of action as to render her reliance unreasonable. See
id.

“Afraudulent misrepresentation legalis a cause of a pecuniary loss
resulting if, if,from action or inaction in uponreliance it but only the loss
might reasonably expectedbe to result from the reliance.” Restatement
(SECOND) 548A,§OF Torts at 106.The writ alleges that as a result of the

actions,defendants’ the plaintiff has been “strip[ped] by... on an asset
substantiallyasset basis of all of possessions.”her upon allegationsBased

defendants,in the writ that Rockefeller,the through Attorney promised not
report Attorneyto Tessier’s misconduct in order to induce the plaintiff to

enter into the settlement agreement, we conclude itthat could reasonably
expectedbe that the plaintiff relywould suchupon misrepresentation and

thereby suffer pecuniary loss.

Because the plaintiff’s specifieswrit the essential details of the
fraudalleged specifically actions,and alleges the defendants’ we hold that

plaintiffthe has stated a claim against the defendants for fraudulent
misrepresentation sufficient to Baker,withstand a motion to dismiss. See
130 N.H. at 46-47. Accordingly, we Iremand count to the trial court for
further proceedings consistent with this opinion.

III. Abuse Processof

The allegeswrit in count II that the improperdefendants “made use of
the civil ofprocess the New Hampshire Supreme Court Attorney Discipline
Officeand the criminal process of the Hampshire AttorneyNew General.”
According allegations writ,to in the the processesdefendants misused such
by threatening disciplinary and criminal action and promising not to take
such action if the plaintiff paid money she did not owe.The writ alleges that

plaintiffthe was indamaged thereby that she was “forced to transfer
substantially all of her assets to the defendants.”
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attorneyit is for an to use or threatenthat unethicalplaintiff arguesThe
in civiladvantageas to anto criminal a means obtainprocessesuse

the Rule of the Newthat defendants violated 8.3litigation. arguesShe
ofdelaying reportingbyRules of Professional Conduct theHampshire

that ityearsfor andAttorney nearlyTessier’s theft one and one-half
conductinapposite for this Court to conclude that such unethical“would be
that therespondan abuse of The defendantsprocess.”did not constitute

(1) the does notplaintifftrial dismissed this claim because:properlycourt
her, ratherany process by againstthat was instituted the defendantsallege

husband; (2)and doesreportingthan her misconductagainst professional
there is nojudicial process.not constitute the initiation of a Because

anythat or of after anallegation they authority processmisused the court
initiated, arguethe no of processaction was defendants that abuse

occurred.

party claiming process prove following“A of must theabuse
(2) (3)(1) civil,persona used criminal orlegal process,elements: whether

(4)the for it is notagainst party primarily accomplish purposeto a which
(5) (6)and harm the the ofdesigned party by process.”caused to abuse

(1992).25, InLong, partyv. N.H. 29 for a commit anLong 136 order to
authority jurisdictionof court or must used. See id.process,abuse some be

of,activityat the or(process procedure involving30 is some or exercise
of, Anupon judicial authority).the existence action for abuse ofdepending

process is concerned with the use of after it has beenimproper process
[liability forgravamenissued. See id. “The of the misconduct for which

process] imposed procurement legalof is not the ofwrongfulabuse is
. . Theprocess proceedings.or the initiation of criminal civil .wrongful or

obtained,process, thoughthe constitutessubsequent properlymisuse of
imposed.”the is Id. atliability (quotationthe misconduct for which 29-30

omitted).

the inagainst legal alleged plaintiffsSet these facts theprinciples,
not, law,of in that thewrit do as a matter constitute a basis for relief

plaintiff againstdoes that used her. To theallege any legal processnot was
allegesthe the actionsplaintiff disciplinaryextent that that criminal and

her were to force to enter and executeagainst husband instituted her into
concluded,the correctlythe trial court “At the timeagreement,settlement

commenced,disciplinarythe criminal and the hadproceedings plaintiff
already performed agreementbecause she had entered into the settlement

Therefore, the actions could notproperty complete.and the transfers were
agreeto force also the trialperformance.”have been instituted her We with

any by Attorneycourt that threat made Rockefeller does notalleged
“inprocessan of because it nowise emanates from or restsconstitute abuse



court,”upon authority jurisdictionthe or of a an essential element of abuse
Motors, 556, (1977)process.of Amabello v. 117 (quota-Colonial N.H. 559

omitted).tion We affirm the trial court’s of II.dismissal count

Tortious AdvantageousTV. With Contractual RelationshipsInterference

IIICount of the writ to thatappears allege the defendants acted in bad
by misconduct,faith reporting Attorney Tessier’s they promisedwhich had

do,not to despite the fact that the allplaintiff performed of her covenants
under the agreement.settlement The trial court characterized count III as
alleging:

The agreementsettlement does not memorialize all of the terms
of agreement,the theincluding names of all of the parties to the
agreement. The are partiesdefendants to the settlement agree-
ment and agreemententered into the with no intention of
honoring agreement.the The defendants then interfered with the
plaintiffs settlement agreement with Dr. in anJakobiec effort to
release the defendants from their obligations under the settle-
ment agreement.

The trial court thatconcluded the writ thatalleges the defendants breached
their obligations under the agreement,settlement not that they interfered
with the agreementsettlement between Dr. plaintiff.Jakobiec and the

plaintiffBecause the allegefailed to that the defendants intentionally and
improperly interfered with the contractual relationship between her and

Jakobiec,Dr. the trial court ruled that plaintiffthe failed to state a basis for
relief.

The plaintiff argues that the trial court’s construction IIIof count as
relating only to the settlement agreement was error. plaintiff arguesThe
that she “clearly pleads . . . that the defendants wrongfully induced a
breach of the inagreement” that

—[t]he defendants] entered into two contracts one oral and the
—Agreement”“Settlement in both their own inand Dr.

(or known)Theyname.Ja[k]obiec’s knew should have that the
(orcontracts were against Theyunenforceable them. also knew

known)should have that the contracts might have been enforce-
againstable Dr. They caused Dr.Ja[k]obiec. to breachJa[k]obiec

contracts, however,the in order to further their own self-interests.
They could not continue to “hide” a million-dollar ..theft. from
the Attorney Discipline Office or the criminal theyauthorities so
made it appear (i.e.,that the plaintiff agreementbreached the by
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$100,474.30 the Michaelguarantor,due fromto collect thefailing
name,Tessier,Tessier) in Dr. Ja[k]obiec’sMr.reportedand then

tomoney paidto thekeepadvised Dr. Ja[k]obiecand presumably
mort-the secondThe defendants recordedby plaintiff.him the

it),(and the contrac-despiteto foreclose onattemptedlatergage
inif was notplaintiffrecordationagreement prohibitingtual
inDefendants, didagreement plaintiff,their withdespitedefault.

despiteto the civiland criminal authoritiesreportfact Mr. Tessier
in Theagreement.that not default of theplaintiffthe fact was

thehonoring part agree-no of their ofdefendants had intention
ment, Dr. to fulfill his contractualtherebyand to allow Jakobiec

acted in bad faith either to convinceobligations. The defendants
Dr. that the had breached her contractualplaintiffJakobiec

own,acted, name, in toor in his and on their orderobligations
agreement by report-their ethical dilemma of theavoid because

causingTessier to the civil and criminal authorities anding Mr.
property.client to retain the plaintiffstheir

that theplaintiff allegeThe that the has failed toarguedefendants
notobligations agreementcontractual contained in the settlement were
andalleged agreementAs to an oral between the defendantsperformed.

existed,if a contract one cannotplaintiff, they arguethe that even such
Therefore,a contract to one is a the defendantsparty.interfere with which

not facts in the record to aargue, plaintiff any supportthe has identified
athey any party.claim that interfered with contract to which she was

liability“To establish for intentional interference with contractual
(1)relations, plaintiffa must show: the had an economic relation­plaintiff

(2) (3)a third the knew of this theship party; relationship;with defendant
intentionally improperly relationship;defendant and interfered with this

(4) bywas interference.” v. N.H.plaintiff damaged Hughesand the such
(2005) (citationAeronautics, 30, omitted);Div 152 N.H. 40-41 seeof

(1994) (claim532, requiresRoberts v. Motors 138 N.H. 539Corp.,Gen.
that a of contractallegations wrongfullydefendant induced breach between

plaintiff party). intentionally improperlyand a third “One who and inter­
thirdperformanceferes with the of a contract.. . between another and a

person by inducing causing person performor otherwise the third not to
contract, subject liability pecuniarythe is to to the other for the loss

resulting person performto the other from the failure of the third to the
added).(Second) §766 (emphasiscontract.” Restatement of Torts

Thus, obligations performed,where contractual were there can be no claim
Sys­contractual relations. Alternativefor tortious interference with See

(D.N.H. 2002).70,F. 2dConcepts, Synopsys, Supp.tems Inc. v. 229 73
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brief,the set forth in the ourDespite expansive argument plaintiffs
task is to test the facts set forth in the against applicablewrit the law.

inReading lightthe writ the most favorable to the plaintiff, we conclude
allegationthat there is no that Dr. performJakobiec failed to his

2,2007contractual obligations April agreement.under the settlement As a
law, therefore,ofmatter the writ fails to set forth facts to a claimsupport

for tortious interference with a contractual relationship.

Further, even assuming partiesthe defendants were to the settle­
agreementment and agreement byinterfered with the reporting Attorney

authorities,toTessier the tortious interference awith contractual relation­
ship requires byinterference one who is not a toparty the contract. We
affirm the trial court’s dismissal of count III for tofailing state a basis for
granting relief.

V.Breach Dutythe Good Faith and DealingFairof of

Count IV of the writ thatalleges the actions of the defendants were taken
in dutyviolation of goodthe of faith and fair indealing implied all contracts

performedexecuted or in Hampshire.New The plaintiff argues that she
entered into both an oral aand written contract with the defendants based
upon Attorney promiseRockefeller’s not to report Attorney Tessier’s theft
or to institute criminal proceedings, and that the misrepre-defendants
sented their intent to perform the contracts as they “had no intention of
complying agreementswith the inand fact did not do plaintiffso.” The
argues that she “has alleged oral and written contracts with the defen-
dants” and that the “establishment” of the contracts bymust be evidence

trial,atpresented not on the pleadings. The arguedefendants that the
plaintiff has failed to factsallege sufficient to establish an oral contract with
the defendants because she conceded that there was no communication

Theybetween them. further argue theythat partieswere not to the
settlement agreement.

contract,Regarding allegedthe oral the trial court found that the
plaintiff not allegedhas that she was in privity of contract with
Attorney Rockefeller or Peabody.Nixon The plaintiff does not

thatallege she ever met with Attorney Rockefeller. The plaintiff
does not allegeeven that she ever spoke directly Attorneywith
Rockefeller .... allegedBecause the contract was oral and the

Rockefeller,plaintiff never met with Attorney plaintiffthe could
not be a party agreeto and could not to the terms of the oral
contract.
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offer, consider­acceptance,valid, requirescontract“A enforceable
Dist.,LakePillsburyv. Wateration, Durginof the minds.”meetingand a

omitted).(citations(2006) A of the minds818, meeting153 N.H. 821
objectiveanuponbe manifest and basedagreementthat therequires

any dealingshad directallegenot that sheId. The doesplaintiffstandard.
hasformed unless thereAn oral contract cannot bethe defendants.with

havewhich could notparties,minds between themeetinga of thebeen
with,with, oneor contactrelationshiphad nopartieswhere theoccurred

No. 08 Civ.Corp.,v. The Bank New YorkMellonanother. HammondSee of
(S.D.N.Y. 25,2010).(RMB) (RLE), 2643307, Weat *11 June2010WL6060

facts thatpleadedthat the has notruling plaintiffthe trial court’saffirm
an oral contract with the defendants.the existence ofsupport

2,2007 agreement,settlementlanguage Aprilthe of theupon plainBased
toregarding partiesno theambiguitytrial court found that “there isthe

Tessier, Lor-onlyThe contract lists Thomasagreement.the settlement
only theseTessier, parties,Jakobiec as the andraine and Frederick

the settlementbyan intent to be bound the terms ofevidencedpersons
has notagree plaintiffthe that theagreement by signing agreement.” We
partiesa that the defendants weresupport findingfacts that wouldalleged

and, therefore, the trial court’swe affirmagreementto the settlement
of countdismissal IV.

to amend the writ to correctarguesfurther that she movedplaintiffThe
inthat the trial court erred as a matter of lawdeficiencies andperceived

to add countsto amend her writplaintiff soughther motion. Thedenying
IX thatproposed allegesIX and X. The count

contract, (througha verbalpartiallyentered intopartiesthe
husband,Defendants, Plaintiffsthe thecommunications between

others)Tessier, and andlawyer,Thomas Mr. Tessier’sAttorney
Plaintiffin of which were that thewriting, the termspartially

in ofrepaymentall her assets to the Defendantswould transfer
inby her husband and considerationmoney allegedly stolen

thereof, they reportwould not thepromisedthat the Defendants
Supreme Court’sHampshireto the NewPlaintiffs husband

Office, authorities and oth-Discipline law enforcementAttorney
ers; that the Defen-performed promises;Plaintiff herthat the

reportdid the Plaintiffsperform promises,did not theirdants
contract,and, the caus-accordingly,conduct breachedhusband’s

consequential damages.andthe Plaintiff the loss of her assetsing

allegescount X thatproposedThe

that shethe Plaintiff under such duressplacedthe Defendants
IX byin COUNTallegedforced to enter into the contractwas
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making threats over a ofperiod years;one and one-half that the
husband,threats were made to the lawyer,Plaintiff’s to his toand

others; that the Defendants intended that the threats reach the
contract;Plaintiff and enteringforce her into into the that the

Defendants knew that the threats indid fact cause her to enter
contract;into the that the threats were that her husband’s

conduct would be reported, alleged,as above to the Hamp-New
shire Supreme AttorneyCourt’s Discipline Office and criminal

contract;ifprosecutors, she did not enter into the that the duress
that her husband would be disbarred and criminally prosecuted
unless she entered into the contract legallywas sufficient to
render the contract void and the obligatedDefendants to return
the Plaintiffs assets to her.

The proposed counts thus againstassert claims the defendants insounding
contract and duress as a defense to a breach of contract claim.

(2007),Pursuant to RSA 514:9 a trial maycourt apermit substantive
amendment to “inpleadings any ofstage the proceedings, upon such terms

reasonable,as the court shall justdeem and when it shall appear to the
court that it necessaryis for the prevention injustice...of .”Accordingly,
liberal amendment of pleadings is permitted unless the changes would
surprise opposingthe party, action,introduce an entirely new cause of or
call substantiallyfor different evidence. Bel Air Assocs. v. N.H. Dep’t of

Servs., 228, 236(2006).Health &Human 154N.H. An mayamendment also
be ifdenied it “wouldnot Brox,cure the defect in the writ.” v. GeorgeGould
Inc., (1993).85,137 N.H. 90 Whether to allow a party to amend his or her
pleadings inrests the sound discretion of the trial court. Coan v.N.H. Dep’t

(2010).Servs., 1, 11161 N.H. We will not disturb the trial court’sof Env’t
decision absent an unsustainable exercise of discretion. Id.

The trial court’s order determined,states that previously“[a]s
plaintiffwhere the allegedoes not that personallyshe met Attorneywith

Rockefeller, she cannot sustain a cause of arisingaction out of an oral
Additionally, determined,contract. as previously where the defendants

were not listed as parties to the written agreement,settlement plaintiffthe
cannot sustain a ofcause action against the defendants arising out of that
written contract.” Thus the trial court concluded that the proposed count

because, law,IX fails as a matter of there is no contract between the
plaintiff and the defendants. Because there is no written or oral contract

defendants,between the plaintiff and the the trial court concluded that the
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that the trialand cannot concludeagreeX fails. Wecount likewiseproposed
exercise ofan unsustainableof the motion to amend wascourt’s denial

discretion.

DistressEmotionalIntentionalVI. Infliction of

threats, andpromises,that the defendants’allegesof the writCount V
plaintiffsall ofextracting [the]ofpurposewere for “the soleactions

wrong and owednothingshe had donethoughfrom her evenproperty
defendants,” deceitfully under thethat the defendants “actedto thenothing

“knew that theirthat the defendantskeeping promises,”theirguise of
but intention-emotional distressplaintiffcause severe[the]actions would

nonetheless,” that the defendants didandally recklessly proceededand/or
emotionaland unbearablerecklessly cause her “severeintentionally and/or

suffering.”and extreme mentaldistress
“intentionally causedthat the defendantsplaintiff arguestheappeal,On

constant andby subjecting her toplaintiffdistress to theemotional
years,more than one and one-halfperiodthreats for a ofcontinuous

Thehospitalization.”hercausingher of her anddepriving property,
anyto state a claim becauseplaintiffthat the has failedarguedefendants
notattorneyor his andAttorneythreats were made to Tessieralleged

her.directly to

infliction of emotionalIn order to make out a claim for intentional
distress, extreme and outra­allege “bya must that a defendantplaintiff

conduct, emotional dis­intentionally recklesslyor severegeous cause[d]
(1991)493, 496Morancy, (quotationv. 134N.H.Morancytress to another.”

omitted). itoutrageous,“In extreme and isdetermining whether conduct is
an intent which is tortious or evenenough personnot that a has acted with

distress,criminal, or thatthat intended to inflict emotional evenor he has
bycharacterized malice.” Mikell v.Sch.Admin. Unithis conduct has been

omitted).(2009) (citation Rather,723,#33, quotationsand158 N.H. 729
only outrageouswhere the conduct has been so“[l]iability has been found

character, in all boundsdegree, go beyond possiblein and so extreme as to
atrocious, in autterlyand intolerabledecency, regardedof and to be as

community.” Id.civilized

in threatsallegesthe her writ involvedonly plaintiffThe conduct
infliction of emotionalLiabilityher for intentionalmade to husband.

. . . threats.” RESTATEMENTdoes not extend to mere“clearlydistress
failed,(SECOND) Thus, as a matterplaintiff§ 46 cmt. d. the hasOF Torts

law, the extreme andrequisiteto facts sufficient to establishallegeof
weallegations,her. In the absence of suchoutrageous conduct toward

of count V.affirm the trial court’s dismissal
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VII. Negligent Emotional DistressInfliction of

Count of the thatallegesVI writ the defendants knew or should have known
that their actions plaintiffwould cause the to suffer severe emotional distress

distress,and that the defendants’ actions caused her to suffer severe emotional
by care,manifested physical symptoms requiring medical medication and hos-

pitalization. plaintiff facts,The thatargues allegedshe “has ample including
the defendants’ scheme to plaintiffcoerce into an action thatdoing she could
not be legally bound to do” and that she “allegedhas also severe emotional
distress accompanyingwith inphysical symptoms resulting her hospitaliza-
tion.” argueThe defendants that plaintiffsthe failure to anallege under-
lying tort is fatal to her claim for negligent infliction of emotional distress.

The elements of a claim for negligent infliction of emotional
“(1) (2)distress include: negligence defendant;causal of the foreseeability;

(3)and serious mental and emotional harm accompanied by objective
physical symptoms.” N.H.,O’Donnell v. HCA Health Servs. 152 N.H.of

(2005) (citation608, omitted).611 The allegations set forth in plaintiffsthe
satisfywrit each of these elements. The alleged conduct of the defendants
supportsthat a claim for fraudulent misrepresentation supportsalso a

claim negligentfor infliction of emotional distress. It could reasonably be
found itthat was byforeseeable that making fraudulent misrepresenta­
tions to Attorney him,Tessier throughand plaintiff,to the with the
intention of thecausing plaintiff to relinquish her theproperty, plaintiff
would suffer emotional harm as a addition,result. See id. at 612. In the
plaintiff has alleged actions,that as a result of the defendants’ she “suffered
a deterioration of physicalher and mental well being, requiring her to seek
medical care and hospitalization for potentially life threatening conditions.”
See Orono Karate v.F. Vallari 47, 50-51Studio Defense, 776 F. Supp.ofSelf
(D.N.H. 1991). true,Taken as we conclude that the plaintiff has alleged
facts sufficient to support a claim for negligent infliction of emotional
distress. Accordingly, we reverse the trial court’s ruling and remand count
VI to the trial court for proceedingsfurther consistent with this opinion.

VIII. Respondeat Superior Liability

Count VII of the writ alleges vicarious onliability partthe of Nixon
Peabody for byactions undertaken Attorney Rockefeller and other em­

inployees performancethe of their duties. Under the doctrine of
respondeat superior, “an employer may be held vicariously responsible for
the tortious acts of employeeits if employeethe was acting within the scope
of his or employmenther when his or her act injuredtortious the plaintiff.”

Hubbard, (2002).760,Pierson v. 147 N.H. 766 Conduct falls within the
“(1)scope employmentof if: it is of the kind employee] is employed[the to
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(2) spacetime andsubstantially within the authorizedit occursperform;
(3) theactuated, in a to servelimits; part, by purposeit at leastand is

(2004).30,Manchester, 40151 N.H.CityPorter v.employer.” of

not thatplaintiff allegedthat the hadThe trial court ruled because
acts, no oftheorytortious there wasAttorney anyRockefeller committed

Becausevicariouslycould held liable.liability Peabodyon which Nixon be
in tort for fraudulentthat has statedplaintiffwe conclude the claims

distress, we reverseand infliction of emotionalmisrepresentation negligent
proceedingscount for furtherrulingtrial court’s and remand VIIthe

opinion.consistent with this

SuperviseIX. Failure to Train andNegligent

alleges parton the of NixonnegligenceCount VIII of the writ
Attorneyin train and Rockefeller andPeabody failing properly superviseto

in loss of and severeemployees, resulting plaintiff’s propertyother the
allegethat the failed toplaintiffemotional distress. The defendants assert

or have known thatany Peabodyfacts to indicate that Nixon knew should
anya to the facts toAttorney presented plaintiff.Rockefeller risk Without

risk,of care or of a the defendantsunderlying duty knowledgeansupport
these claims.properlythat the trial court dismissedargue

ornegligent employment supervisionThe basis for a claim of
aemployeean where the harms thirdbrought against employer

liability respondeatis not the vicarious of the doctrine ofparty
Thus,liability. claimsseparate theory employerbut a ofsuperior,

directnegligent hiring, training supervision encompassfor and
a of theliability employee.as result of the misconduct

(2009)Assoc., 400,GuarantyExeter v. N.H. Ins. 158 N.H. 405Hosp.
(citations omitted). if all of an action“Liability only requirementsexists the

Agency(Second) §tort for exist.” Restatement of 213negligenceof
(1958). law,of the has failedstating plaintiffcmt. a Other than conclusions

in that would a cause of action for Nixonallege any supportto facts the writ
supervise. Hungerfordfailure to train and See v.Peabody’s negligent

1997)(D.N.H.Jones, 22, 23-24 contain factualSupp. (complaint988F. must
inferential, materialrespectingeither direct or each elementallegations,

legal theory).under some actionable Absentnecessary recoveryto sustain
facts, trial court’s dismissal of this claim.such we affirm the

part;reversed inpart;inAffirmed
and remanded.

JJ.,C.J., DUGGAN, LYNN, concurred.DALIANIS, HICKS andand


