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Because we conclude that the record supports the trial court’s conclusion
that the husband acted as his wife’s inagent rejecting coverage,UM we
need not determine whether the trial court inerred thedenying insurer’s
initial motion for summary judgment.

Affirmed.
DALIANIS, C.J., Lynn, J.,and concurred.
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Kalar,Patricia M. by brief orally, proand se.

(LisaMichael A Delaney, attorney general English,M. attorney, on the
brief and orally), for the State.
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ofKalar, for a writpetitionedhasPatricia M.CONBOY, The petitioner,J.
byof her benefits11, the reductioncertiorari, challengingR.see SUP.Ct.

Humanof Health andHampshire DepartmentNewtherespondent,the
Act. See 7 U.S.C.Stampthe Foodto(department), pursuantServices

2010). affirm.161:2,XIII We(2006); (Supp.§ 2011 RSA
is the disabledpetitionerfacts. ThefollowingthesupportsThe record

Foodunder thereceived assistancesons. She hasmother of two disabled
2006, conductedtheJuly department2006.InAprilat leastStamp Act since

ofpurposefor theexpensesincome andpetitioner’sinto theinquiryan
theinquiry, departmentthisFollowingbenefits.stampher foodcalculating

monthly(NOD), petitioner’sreduced theDecision whicha Notice ofissued
claimed incomedenial of certainallotment based on thestampfood

before thehearing”a “fairpetitioner requestedThe thendeductions.
2010).126-A:5, After a(Supp. pre-hearingRSA VIIIdepartment. See

theconference, however, ultimately permitted disputeddepartmentthe
allotment.original stampfoodpetitioner’sand reinstated thedeductions

was held at that time.hearingNo
into the2008, inquiryconducted andepartment againIn theJuly

mandatory, periodicof theexpenses partincome and aspetitioner’s
petitioner’s stampthe food ben-determiningforprocess“recertification”

273.14(a)(2011); RULES,XIII; ADMIN.161:2, § N.H.7 C.F.R.efits. See RSA
permitted expensetheFollowing process, departmentthisHe-W 746.02.

income,the whichpetitioner’smonth fromtotaling perdeductions $2024.35
After amonthly. subsequentallotment ofstampin a foodresulted $463

2009, however, issued adepartmentin theFebruaryinquiryrecertification
tostampfood allotmentpetitioner’s2009 NOD that reduced the $87March

month.per
decision, in thethat the reductiondepartment explainedIn its the

de-expensesbecause variousstampfood benefits occurredpetitioner’s
deduc-permissiblenot medicalpetitioner’sducted from the income were

Stampthe Food Act. Theregulations governingunder the federaltions
determination, were,expensesthat theobjected assertingto thispetitioner

fact, as “excess medical deduc-medically necessary permissiblein and
273.9(d)(3). private§ she asserted thatSpecifically,7tions.” See C.F.R.

sons,expenses expensesfor hertransportationschool tuition and school
for herself and herappointmentsto medicaltransportationincurred for

sons, bowlingand related toexpenses, expensesservicetelephonecellular
and,medically necessaryallactivities for her sons weresportsand other

deductions” under thetherefore, as “excess medicalentitled to treatment
oftypesthat theAternatively, petitioner arguedtheregulations.federal

previouslythe had beenimpermissible by departmentfounddeductions
2006following pre-hearingthepermissibleand found to bereviewed
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therefore,conference with the Thedepartment. petitioner argued, that the
department bywas bound its 2006 determination permitto such deduc-
tions.

The petitioner appealed the March 2009 NOD and a fairrequested
hearing by the department. hearingsThe upheldofficer the department’s

tuition,that privatedecision school transportationschool expenses, cellular
telephone expenses,service and bowling sportsand other activities ex-
penses qualifyfailed to as excess medical deductions under the federal
regulations. found, however,The officerhearings that transportation to and
from medical appointments did qualify deduction,as an excess medical at
a mile,rate of per and department’sreversed the$.21 decision on that
issue.

The petitioner requests that we reverse hearings decision,the officer’s
arguing (1)that the hearings officer by:erred thatfinding her sons’ school
tuition and expenses relating to school transportation, cellular telephone

•services, bowlingand and sportsother activities did not qualify as excess
(2)deductions;medical failing to rule that departmentthe was barred from

disallowing expensesthose because of its 2006 allowance of such deduc-
tions; (3)and failing to conclude that the department againstdiscriminated
her on the disability.basis of We address each argument in turn.

“The only judicial review of a fair hearings decision byissued the
[department] is by petition for a writ of certiorari.” Walker,Petition 138of

471, (1994).N.H. 473 Review on certiorari is an extraordinary remedy,
usually inonlyavailable the absence of a right appeal,to and only at the
discretion of the court. Petition Children,Chase Home 528,155 N.H.of for

(2007).532 Our review of an administrative agency’s decision on petitiona
for writ of certiorari is limited to determining whether the agency has acted
illegally with respect jurisdiction,to authority law,or observance of the or
has unsustainably exercised its discretion or acted arbitrarily, unreason­
ably or capriciously. Id. We exercise our power to grant such writs
sparingly onlyand where to do otherwise would result in substantial
injustice. Id.

The federal government enacted the StampFood Act of in1964 an
attempt to raise the level of innutrition low-income households. See 7

§U.S.C. 2011.The New Hampshire legislature amended RSA 161:2in 1974
XIII,to include section which states that the department “shall . . .

[d]evelop and administer a stamp programfood within the state under the
provisions of the Federal Food ActStamp of 1964 . . . inand accordance
with Federal Regulations duly promulgated by the United Depart-States
ment of Agriculture and the United Department Health,States of Educa-
tion and 161:2,Welfare.” RSA XIII.
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participant’sfrom adeductionscertainpermitregulationsFederal
Act. 7Stampthe Foodunderbudgeta householdcalculatinginincome

categorya273.9(d). case relate toat issue in this§ The deductionsC.F.R.
deductions,” are definedwhichmedicalas “excessdesignatedof deductions

month, excludingperin excess ofexpenses $35of medicalportionas “that
elderly orwho ismemberdiets, by any householdincurredspecial

273.9(d)(3).§. ...” 7 C.F.R.disabled
andtuitionschoolprivatethat her sons’arguesfirstpetitionerThe

services, andtelephonecellulartransportation,to schoolrelatingexpenses
medicalas excessbe permittedactivities shouldsportsand otherbowling

disagree.from her income. Wedeductions
follows:is defined asmedical deduction”An “excess

and rehabili-(i) including psychotherapyand dental careMedical
byauthorizedpractitionera licensedprovided bytation services

professional.healthqualifiedlaw or otherState

treatment, care, and(ii) nursingoutpatientorHospitalization
. .home care. .nursing

licensed(iii) by practitioneradrugs prescribedwhenPrescription
medicationlaw and other over-the-counterauthorized under State

insulin) orpractitionera licensedapproved by(including when
addition, of medicalin costsprofessional;healthqualifiedother

rental) pre-or other(includingequipmentsick-roomsupplies,
deductible;areequipmentscribed

. . .(iv) policy premiums.insurancehospitalizationHealth and

(v) ....premiumsMedicare

(vi) Dentures, aids,hearing prosthetics;and

hearing dog ....(vii) seeing eyea ormaintainingandSecuring

(viii) a ....by physicianEye glasses prescribed

to obtain(ix) lodgingandtransportationcostReasonable of
services;ormedical treatment

aide,homemaker, or(x) attendant, home healthMaintaining an
infirmity,toservices, necessary age,duehousekeeper,child care

..or illness..
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273.9(d)(3)(i)-(x) added).§ (emphases7 C.F.R.

anyBecause doespetitioner’sthe sons’ school tuition not fall under of
deductions,categoriesten as medical wethe listed allowable excess

conclude that the officer did not act eitherhearings illegally or unreason­
inably expensesthe tuition as deductions.disallowing See Petition of

Chase, Further,155 expensesN.H. at 532. because tuition do not constitute
deductions, anyexcess medical entitled to costexpenses transportation

with is anschoolingassociated such also not allowable as excess medical
deduction.

Similarly, petitioner’s expenses bowlingthe for and other extracur­
sportsricular heractivities of sons are not allowable deductions because

anydo not fall of thethey categories.under aforementioned C.F.R.See 7
273.9(d). petitioner§ Although argues bowling sportsthe that and other

“prescribed” byactivities were medical asprofessionals treatment for her
medical form physical therapy,”sons’ needs “as a of it is thatundisputed

provided by practitionerthese “services” were not “a licensed authorized
law orby State other healthqualified professional,” required byas the

273.9(d)(3)(1).§regulations.federal See 7 C.F.R.

As to the petitioner’s expenses,cellular telephone such are notplainly
inlisted the federal asregulations allowable excess medical Thedeductions.

petitioner thatconcedes she receives a deduction for telephone service as
of herpart utility expense, nothingand the regulationswithin specifies

telephone expensescellular service as allowable medical Ac­deductions.
cordingly, the hearings officer’sdecisión to disallow the deduction of these

illegal Chase,was neither norexpenses unreasonable. See Petition 155of
atN.H. 532.

petitionerThe argues departmentnext that permittedbecause the the
inpetitioner, the deductpast, disputed categoriesto the of fromexpenses

income benefits,her for the ofpurpose determining her food stamp the
department relycannot now on the regulationsfederal to suchdisallow

asexpenses deductions.

To the extent the petitioner argumentmakes this under the doctrine
formulation,of collateral estoppel, argumenther fails. In most basicits the

action,doctrine of priorcollateral bars aestoppel party to a or a inperson
privity with such a fromparty, any actuallyissue orrelitigating fact

inlitigated and the prior Graydetermined action. v. N.H.Kelly,See 161
(2010) omitted).160, 164 (quotation circumstances,Under certain collateral

estoppel may preclude relitigation findingsthe of made anby administra­
(1) action;board when: subjecttive the issue to is identical inestoppel each

(2) (3)merits;the first action the finallyresolved issue on the the toparty
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whoin with someoneprivityin the first action or wasestopped appearedbe
litigateto(4) fair opportunityhad a full anddid; estoppedthe to beparty

(5) judgment.to the firstissue; at issue was essentialfindingand thethe
(2010).242, “In for theBros., order161 N.H. 246v.Tyler Hannaford

bemustprerequisitesto all fiveestoppel apply,of collateraldoctrine
ofquestionis aestoppelof collateralapplicabilityat 247. Thesatisfied.” Id.

(2002).12, 14149 N.H.Wingate,de novo. Appealthat we reviewlaw of

claimed deduc­Here, permit petitioner’sto thepriorthe “decision”
board, in thenor did it occuran administrativebynot renderedtions was

ofIndeed, the allowanceaccording petitioner,to thelitigation.context of
andpetitionerthemeetinga of a betweenoccurred as resultthe deductions

“It is well establisheddepartment.office of theof a districtemployeean
anreconsideration ofprecludeinvoked toestoppel maycollateral bethat

actually Petition Concordlitigated.”the issue has beenonlyissue when of
(2009) citation and bracketsTeachers, 529, (quotation,158 N.H. 536

omitted).

161:2,XIII,Further, the is to ensuredepartmentto RSApursuant
Thus, that, in theto the extentregulations.with the federalcompliance

issue,of attypes expensesdeduction of thethe allowedpast, department
on the meritsfinal resolution of this issuenot constitute asuch would

petitioner’sinto theinquiremust continue todepartmentthebecause
mandated underprocessthe “recertification”partdeductions as ofclaimed

273.14(a);161:2,XIII; § N.H.7 C.F.R.and federal law. See RSAboth state
73,Carnahan,Rules, 746.02; 160 N.H.Appealsee alsoAdmin. He-W of
to(2010) agencyhas directed thelegislaturethat where the(noting77-78

judicata estoppelneither res nor collateraljurisdiction,continuousexercise
toexercising statutory powerfrom itsprevent agencyto theapplywill

law). effectestoppelconclude noAccordingly,a mistake of wecorrect
of theprior petitioner’sallowanceby department’sattached virtue of the

claimed deductions.

if asinterpretedunsuccessfulargument similarlyispetitioner’sThe
ofadministrative The doctrinegloss.the doctrine ofuponone based

DHB v. Townstatutorya rule of construction.glossadministrative is of
(2005). anPembroke, 314, 321 gloss placed upon“Administrative is152N.H.

implementation interpretfor itsresponsibleclause when thoseambiguous
similarly situatedapplymanner and it toclause in a consistentthe

If anlegislative interference.yearsa of withoutapplicants periodover
clause, agencya theplaced uponto have beengloss’is found‘administrative

action,of legislativein the absencechange policy,its demay not facto
intent.” Petitionwould, legislativeviolatepresumably,do sobecause to of
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(brackets(2011)N.H., 476,Assoc. 161 N.H.Employees’State 482 andof
omitted). ordinance, however,quotation Lack of in a statute orambiguity

DHB,glossofprecludes application the administrative doctrine. See 152
321; 211,N.H. at DVMD 146 N.H.Holdings,Heron Cove Assoc. v. 216

(2001).Here, 161:2,topetitionerthe has failed show that either RSA XIII
273.9(d)§or 7 ambiguous.C.F.R. is

legislature’s expressedare the final arbiters of the intent as inWe
2004-469, 151athe words of a whole. In restatute considered as Juvenile

(2005).706, examiningN.H. 707 We start the of theby language statute
itself, to theascribing plain ordinarywords used their and In remeaning.

(2007).K., 219,155Christopher N.H. 229 “The rule ofgeneral statutory
a requiresconstruction is that the word ‘shall’is command which manda­

omitted).tory Id. (quotationenforcement.”

161:2,XIII the departmentRSA mandates that “shall... administer
stamp provisionsa food ...program under the of the Federal Food Stamp

Therefore, 161:2,terms,Act of by express1964.” its XIII requiresRSA the
department comply regulationsto with federal in its administration of the

Moreover, 273.9(d)(3)above, §food notedstamp program. as 7 C.F.R.
recites a and detailedspecific expenseslist of allowable as excess medical

from a participant’sdeductions income for of thepurposes food stamp
Thus, weprogram. conclude is no inambiguitythere the state statute or

the regulationsfederal that the ofpermit applicationwould the doctrine of
togloss Accordingly,administrative this case. we thereject argument that

the earlier ofdepartment’s disputed categoriesallowance the expensesof
prevents departmentnow the complyingfrom with the federal regulations

as bymandated State law.
Finally, petitioner arguesthe the departmentthat violated Title II of the

(ADA)Americans with byDisabilities Act tosubjecting her discrimination
on the disability. Specifically,basis of she departmentasserts that “[t]he
has to anyrefused ... make to policies, practicesmodifications their or
procedures to make reasonable accommodations to that peopleensure with

equaldisabilities are able to attain an to benefitopportunity from this
program.”

II the ADA providesTitle of that “no qualified individual with a
shall,disability by reason of disability,such be from participationexcluded

services,in or thebe denied benefits of orprograms,the ofactivities a
public subjectedbeentity, or to 42by entity.”discrimination such U.S.C.

(2006).§ II,12132 To state a claim Title plaintiffunder the must thatallege
“(1) (2)qualifiedis a individual a whodisability,[s]he with was excluded
from in orparticipation entity’s services,denied the benefits of a public



benefits,(3) exclusion, of oractivities, denialand suchorprograms,
AnimasRobertson v. Lasdisability.”reason of abywasdiscrimination

(10th 2007). do1185, 1193 partiesTheCir.Dept., 500 F.3dCounty Sheriff’s
anddisability,with ais a individualpetitioner qualifiedthat thedisputenot

excess medicalwas denied allowableis whether shequestionthus the
disability.of her Weby reasonstamp programunder the fooddeductions

not.conclude she was

feasible, theconstruinglook to decisionsthe extent courtsTo
fro­grant recipientsfederal(prohibitingAct of 1973Rehabilitation

m disabilities) in interpretingwith to assistdiscriminating against people
1235,77 F.3dCorp.,of the ADA.Patton v. TIC Unitedanalogous provisions

(10th 1996). Appeals,Fourth Court ofbyAs noted the Circuit1245 Cir.
Supreme.aware of the Court’sCongressthat wasmay presume“[w]e

[Congress] passed§ Act whenof 504 of the Rehabilitationinterpretation
§in that12132languageADA in 1990 and included antidiscriminationthe

Health,v.Rogers Department§ of the Rehabilitation Act.”parallels 504 of
1999).(4thControl, 431, Because neither party174 F.3d 434 Cir.Environ.

the ADA and of theprinciples ofargues that the non-discrimination
case,in this we will addressrequire separate analysesActRehabilitation

together.them

Choate, held thatSupremeIn v. the United States CourtAlexander
qualifiedAct that an otherwise“requires504 of the Rehabilitationsection

to themeaningfulmust with accesshandicapped providedindividual be
Choate, 287,469 301that the offers.” Alexander v. U.S.granteebenefit

(1985) added). that this “struck a balanceThe Court reasoned(emphasis
integratedto be intostatutory rights handicappedthe of thebetween

ingrantees preservingof federal thesociety legitimateand the interests
Thus, a claim under Title II of theprograms.”of their Id. to stateintegrity

ADA, that she has beenpetitioner allege demonstratingthe must facts
as adepartment’s stamp programaccess to the foodmeaningfuldenied

Patton, 77 F.3d at 1246.of the denial of her deduction claims. Seeresult

case,in we cannot conclude that theBased on the record this
in the foodfully participated stampaccess.was denied such Shepetitioner

excess medical deductions.and was the benefit of allowableprogram, given
the isMoreover, provision regulationsdeductions ofthe excess medical

thuspersons,or disabledby elderlyto incurredapplicable solely expenses
on the basis of heragainstwas discriminatedher claim that shebelying

273.9(d)(3). excess§ That the extent of allowable7disability. See C.F.R.
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may petitioner’smedical deductions be insufficient to themeet needs does
meaningfulnot amount to a denial of accessprogram under the ADA. See

Patton, 77 F.3d at 1246.

We note that the extent petitioner argues stampto the the food
program against disabilities,discriminates those with severe the United

Supreme explained anyStates Court has that is not required that“[i]t
categorybenefit extended to ofone individual with a also bedisability

Thus,categoriesextended to all other of with a anyindividual disability.
so solelyclass excluded is not denied on disabilitybenefits the basis of

II Mexico,within the of of themeaning ex rel.[Title ADA].” Cohen Bass v.
(10th10-2002, 2011 WL 1746203, 9, 2011)No. at May*8 Cir. (citing Traynor

Turnage, 535, (1988));v. 485 549 CenturyU.S. see v.Weyer Twentieth Fox
(9th (“[T]here1104, 1116 2000)Corp.,Film 198 F.3d Cir. is no discrimina­

under thetion where given[ADA] disabled individuals are samethe
else.”).asopportunity everyone

Affirmed.

DALIANIS, C.J., DUGGAN, LYNN, JJ.,and HICKS and concurred.
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