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Shur, P.A., (.And.ruBernstein of Manchester H. Volinsky and Christo-
pher brief,G. Aslin on the and Mr. orally),Aslin for plaintiff.the

Nourie, P.A., (Gordon&Wiggin of Manchester A. Rehnborg, Jr. and
Mary Ann Dempsey brief,on the and Mr. Rehnborg orally), for the
defendant.

DUGGAN, J. The plaintiff, Bouffard,Yvette appeals the Trial Court’s
J.)(Smukler, denial of her request for a declaratory judgment that she is

(UM)entitled to uninsured motorist coverage under her umbrella insur-
ance policy defendant,issued by the State Farm Fire Casualty& Company
(insurer). The insurer cross-appeals, alleging that the Trial Court (Conboy,
J.) erred in denying its earlier motion for summary judgment. We affirm.

The record supports the following facts. The plaintiff husband,and her
Percy Bouffard, have been married for forty-eight years. From 1995 to
2005, they obtained their family insurance policies from Cyr Rogersand
Agency. time,During theythis would either togo Cyr Rogersand together
to handle insurance transactions or the husband gowould alone and the
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had an umbrellaTheypurchased.he hadthe policiesreviewplaintiff would
coverage.million in UMincludedthatRogers $1andthrough Cyrpolicy

Onproviders.insurance2004, to switchBouffards decidedIn late the
Yacyshynoffice ofthe Concord2005, to11, they togetherwentJanuary

homeown-(the to transfer theiragency)insuranceFarm InsuranceState
theyto Farm. WhenStateautomobile, policiesinsuranceers, and umbrella

access.have wheelchairdid notbuildingthearrived, thatthey discovered
and wassclerosismultiplefromresult, who suffersplaintiff,a theAs
plaintiffthat theThey agreedwheelchair, could not enter.aconfined to

toagencythe insurancethe husband enteredin the car whilewould remain
husband toauthorized herplaintiffThenecessary paperwork.thecomplete

thecompletethat he shouldthis meanttestified thatit She later“get done.”
policies.the insuranceto obtainnecessary paperwork

andrepresentativeinside, a customer servicehusband met withtheOnce
homeowners, insur-automobile, and umbrellaforcompleted applications

thatprovisionincluded apolicy applicationThe umbrellapolicies.ance
state, theI have been offeredmylaws of“In with thekeepingstated:

Coverage,Motor Vehiclepurchasetoopportunity Uninsured/Underinsured
of thisoption partthis aspurchasetoreject opportunityand I the

he could thenreject coverage,to UMIf choseapplicanttheapplication.”
vehiclesall or for recreationalreject it for vehiclescheck a box to either

only.
with thecoverage optionsdiscussed these UMrepresentativeThe

At theprovision.him in the below the UMsign spaceand asked tohusband
that hethe representativethat he toldthe husband testifiedhearing,
that therecreational vehicles andonly forreject coveragewished to UM

on allcoverageUMmistakenly rejectingchecked the boxrepresentative
he couldsigned provision,he the UMalso testified that whenvehicles. He

histhe followedrepresentativeand believed thatprintnot read the small
Theonly. repre-recreational vehiclesreject coverage forrequest to UM
interactionnot recall herspecificallythat while she couldsentative testified

thehusband, coverageto UM toexplainnormal waspracticewith the her
reject coverage.to suchhe wishedapplicantand ask the whetherapplicant

speakthat needed tothe husband shethen informedrepresentativeThe
truck, theInside the Bouffards’signature.and obtain herplaintiffwith the

and herapplications providedall threeplaintifftherepresentative showed
three, Theapplication.the umbrellaincludingread allthe toopportunity

on the umbrellasignature wasthat her husband’stestifiedplaintiff
opportunityhad thetestified that sheshe read it. She alsowhenapplication

However,on it.anyout mistakespointand did notapplicationto review the
to it.signnever asked herthe representative
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the an automobile asubsequently policy,The insurer issued Bouffards
policy,an delivered to theirpolicy,homeowners and umbrella which were

policyhome. The testified that she read the umbrella when itplaintiff
coverage.arrived and believed that it included UM

4,2006,AugustOn the involvedin an automobile accidentBouffards were
$250,000a totalplaintiff bodily injuries.and the suffered She recovered of

from hercoverage personalthe tortfeasor’s insurer and her UM under
sum,damages thepolicy. plaintiffautomobile Because her exceeded this
insurer, however,sought coverage under the umbrella policy.UM The

(2004) (amended 2009)pursuantdenied 264:15the claim to RSA 2007 &
coverage rejectedbecause was on the application.UM

thenplaintiff brought declaratoryThe a actionjudgment seeking a
declaration that was thecoverage policyshe entitled to UM under umbrella

not personally reject partiesbecause she did such Thecoverage. filed
summarycross-motions for The trial ruled thatjudgment. court the

rejectionhusband’s of on thecoverage applicationUM was ineffective aas
rejectmatter of it for plaintiff.'law to the The court concluded that the

insurer was toobligated provide plaintiff coveragethe with UM itunless
court,could prove personally rejected however,that she such coverage. The

denied both for summary judgmentmotions factualbecause issues re-
mained as to whether the acted plaintiff’s agenthusband as the and

plaintiffwhether the later his acts.ratified
The trial court asubsequently hearingheld and determined that the

defendant sustained its burden theprove agencyto factual elements of The
court plaintifffound that the authorized goher husband to into the

agency purchaseinsurance and for theminsurance both of and that the
husband to doagreed so. The court that plaintiffalso determined the
exerted some control over her husband’s actions and ratified his decision
when objectshe failed to after the inreviewing application the car or after

Therefore, concluded,the policy byarrived mail. the court the defendant
met proveits burden to “that it within ofscopewas the Mr. Bouffard’s
agency to make decisions about the insurance application, including

reject coverage.”whether or not to The plaintiff appealedthen[UM] that
decision and the defendant the trial initialcross-appealed summarycourt’s
judgment ruling.

plaintiffThe contends that the trial court erred in interpreting and
264:15,which,applying in pertinent part, provides:RSA

264:14,No bepolicy provisionsshall issued under the of RSA with
respect to a vehicle inregistered principallyor thisgaraged state

coverageunless is orprovided supplementaltherein thereto at
in prescribedleast amounts or limits for orbodily injury death for

a liability policy under this for the ofchapter, protection persons
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damagesentitled to recoverlegallyinsured thereunder who are
vehicles, and hit-and-or uninsured motorfrom owners drivers of

disease, includ-injury,of orbodilyrun vehicles because sickness
. . For of this. theresulting purposesdeath therefrom.ing

limits toprovideor that excesspoliciesumbrella excessparagraph
259:61,in shall uninsuredprovidedescribed alsopolicies RSA

limits of unlesscoverage equal liability purchased,to themotorist
rejects coverage.insured suchthe named

added.)(Emphasis
thatprovidesthat 264:15 theplaintiff argues expresslyThe because RSA

agent rejectanreject coverage, may onlymust such UMnamed insured
knowingly rejection.if and suchcoverage principal expresslythe authorizes

relationship ordinarily questionof an is a ofagencyWhile the existence
fact, 754, 758Council, 147TrainingHerman v.Monadnock N.H.see PR-24
(2002), court matter ofplaintiff arguesthe that the trial erred as a law

alone isgeneral agency relationshipbecause she contends that “a not
Thus,rejection coverage.”sufficient to show oflegally knowinga [UM]

determining trial court ruled as acorrectlybefore whether the factual
plaintiffsmatter that the husband acted as the we first decideagent,

appliedthe trial court the correct law anregarding agent’s abilitywhether
to onreject coverage principal. AcquisitionsUM behalf of his ACAS v.See

(2007)(“while381, 400Hobert, we defer court’s155N.H. to the trial factual
them,in supportthere the record tofindings, provided is evidence we

novo”).ofapplicationreview its law to the facts dethe
(La.Co.,v. Insurance 2d 593Relying upon Shirley Centennial 829 So.

2002), FarmCt. and Braden v. State Mutual Automobile InsuranceApp.
(OhioCo., 1994), plaintiff argues637 N.E.2d 109 the that commonApp.Ct.

coverage.law do not Inprinciples agency applyof and contract to UM
organization delegatedthe board of trustees of a charitableShirley,

plan signtrust’s toauthority requiredto the administrator the documents
at 595.purchase policy.to an automobile insurance 829 So. 2d TheShirley,

limit thanultimately coverageadministrator a lower UM theselected
bodily injury initially proposedlimit. an insurancepolicy’s Id. While broker

onlyto a that for the minimumpolicy provided coveragethe board UM
law,by rejectiondid not discusspermitted expresslylimits the broker of

Thus,full the thatcoverage with the Id. court determined theUM board.
bindinga lower UM not on theplan administrator’s selection of limit was

makethe not have the to “aopportunityboard because board did
and informed of UM Id. at 597.meaningful coverage.selection”

However, court conclude that could neverprincipalthe did not a
decided,Rather, uponbasedreject coverage.to itagentauthorize his UM
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it,the facts before that the board had not authorized the plan administra­
Indeed, case,tor’s inacts. Id. an earlier the same court concluded that

either an implied apparentor agency status existed between a mother and
son,her so that the rejectionmother’s of coverageUM was binding upon

Co., (La.the son. Demolle v. 695, 699Horace Mann Ins. 491 So. 2d App.Ct.
1986); see also Freeman v. Co., 279,National Automotive Ins. 916 So. 2d

(La. 2005)283 App.Ct. (recognizing agent maythat an apparenthave
authority rejectto coverageUM decliningbut to make findingsuch a where
there was no evidence that daughterthe had any authority to asign UM

father).rejection form on behalf of her Accordingly, disagreewe with the
plaintiff Shirley rrejectedthat applicationthe of common agencylaw
principles to UM coverage.

We are unpersuaded byalso plaintiff’sthe uponreliance Braden. In that
case, the named insured obtained an automobile policy with the assistance
of her mother and was subsequently injured in Braden,an accident. 637
N.E.2d at 110. The mother discussed different insurance inoptions the
daughter’s presence and then signed the applicationinsurance and a
document reducing UM fromcoverage policythe limit to a lesser amount.
Id. The agent never explained the policy or the UM document to the
daughter and daughterthe signdid not application.the Id. The court

onlydetermined that an expressly agentauthorized rejectcould UM
coverage on behalf of the insured. Id. at 111.While the insurer arguedalso
that the daughter ratified the mother’s act by paying policythe premiums,
the court concluded that any ratification of an agent’s rejection of UM
coverage must be knowing express.and Id.

However, after determining that implied or apparent authority was
insufficient reject Braden,to coverage id.,UM in see the same court
reached a contrary conclusion in a later case when it considered whether an
agent was impliedly rejectauthorized to UM orcoverage created an
appearance of authority to an“justify agency by estoppel,” Owens v. State

Co.,Farm (OhioMut. Auto. 281, 284 1996).Ins. 678 N.E.2d App.Ct. While
the court ultimately concluded that the facts did not support an implied
agency or agency by estoppel, it recognizednonetheless that UM coverage
could rejected bybe an agent uponbased a non-express agency relation­
ship. See id. In light of this contradictory law,case we do not find the
plaintiff’s uponreliance persuasive.Braden to be

We see no whyreason settled ofprinciples agency law should not
apply rejectionto the of UM coverage. The plaintiff is correct that the
legislature providedhas a statutory right to UM coverage rejectedunless
by the However,“named insured.” RSA 264:15does not clearly anyindicate
legislative intent to alter common law agency principles. See State v.
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(“we to(2010) a statute595, interpretwill notDemesmin, 599159 N.H.
that intent”clearly expressesthe statutelaw unlessthe commonabrogate

to theomitted)). Moreover, accepta principaldecline to allowwe(quotation
hand,the oneonby agentannegotiatedaspolicyof an insurancebenefits

shouldpolicyof theaspectunbeneficialtime claim that oneat the samebut
148,Ins., 662 N.E.2dMut. Auto.v.State FarmMesserlySeeapply.not

the1996). acceptto151 (Ill. permit principal]“would [aa resultApp. SuchCt.
not the burden.”butmade on her behalfbargain [agent]the herbenefit of

oncoveragemayan waive UMagentconclude thatAccordingly, weId.
agencyof anthe existenceprovesas the insurerprincipal longof a sobehalf

Mut. Auto. Ins.State Farmapparent.actual or Seerelationship, whether
(Ind. 2006); Mut.925, NationwideNoble, App.Ct.N.E.2d 932v. 854Co.

(S.C. 2004); v.165, GoodePrioleau, App.168 Ct.597 S.E.2dIns. v.Co.
1985).(Tenn.314, App.317 Ct.694 S.W.2dDaugherty,

on behalf ofcoveragewaive UMagent mayconcluded that anHaving
anfinding agencycourt’s ofnext review the trialweprincipal,the

noted, the existenceand her husband. Asplaintifftherelationship between
155Hosp.,of fact. Dent v. Exeterquestionis aagency relationshipof an

(2007). unlessfindingsthe trial court’s787, will not disturbN.H. 792 We
a matter of law. Seeor are erroneous asby evidencethey unsupportedare

(1987).Ctr., 209, 213 The130 N.H.Demetracopoulos v. GuidanceStrafford
if personevidence a reasonablesupported byare thefindingstrial court’s

it.evidence before Seeupondecision based thecould have reached the same
id.

(1)agency involve:factual elements to establishnecessary“[T]he
(2)her;act for him oragentthat the shallprincipalfrom theauthorization

(3)act; understanding principalthat theto so and theagent’sthe consent
Dent, 155 N.H. at 792the actions.”agent’ssome control overis to exert

omitted). met itsthat the insurerThe trial court determined(quotation
elements, and, thus, that theconcludedthese threeprovingburden of

onreject coverageto UMauthorityher husband actualgrantedplaintiff
her behalf.

to act with suchauthority and consentgranting“The of actual
conduct orparties’from theexpress impliedbe either orauthority may

princi­theauthority arises when“Expressof intent.” Id.other evidence
agent.”actions of itsauthorization of the. manifests itspal explicitly..

(SECOND) OF213;at see also RESTATEMENT130 N.H.Demetracopoulos,
(1958). ona-c, 26, Implied authority,a-c§ § comments7 commentsAGENCY

of the termshand, incident or constructionfollowsas a reasonablethe other
in aby principaltheacquiescenceresults fromauthority, orexpressof



312

course dealing byof the agent. Demetracopoulos, 130 N.H. at 215. Such
used, customs,canauthority arise from words from or from the relations of

(SECOND)parties.the See c;§RESTATEMENT OF AGENCY 7 comment see
Noble,also 854 N.E.2d at 932.

We hold that the record supports the trial court’s findings of an
agency relationship based upon implied authority.actual regardWith to the

element,first the trial court found that the plaintiff authorized her husband
acquireto insurance on her by tellingbehalf him to “get it done.” The

plaintiff testified that this statement reflected her intent that her husband
purchaseshould insurance for both of them. Additionally, in past,the the

plaintiff and her husband had discussed the insurance coverage they
purchasewished to and the husband had then obtained policythe on behalf

of parties. Noble,both See 854 atN.E.2d 932 (determining that where the
husband had previously purchased behalf,insurance on the wife’s a
reasonable inference could be drawn that he had implied authority rejectto

behalf).coverageUM on her

The record also supports the trial findingcourt’s that the husband
consented to act theas wife’s agent. He entered the insurance agency with
the expectation that he would purchase insurance on his wife’s behalf. He
then completed the application,insurance including the section rejecting

coverage.UM While the plaintiff contends that her husband told the
representative that he only wanted to reject coverageUM for recreational
vehicles, the trial court found that:

The court persuadedis not by [the testimonyhusband’s] that he
merely rejectintended to coverage[UM] on recreational vehicles
because representative][the testified that it was practiceher to
explain coverage,[UM] and there is no dispute that [the husband]

providedwas with an opportunity to review the application before
signedhe it.

The trier of fact is in positionthe best to judge credibility witnesses,the of
and the trial court was well within its rejectdiscretion to the husband’s
testimony. See Certain Lloyd’sUnderwriters at Co.,London v. Home Ins.

740,146 (2001);N.H. 744 Case, (1990)see also 326,Drucker’s 133 N.H. 331
(explaining that the trier of fact “may accept rejector in whole or in part
any testimony anyof omitted)).witness or party” (quotation Accordingly,
we uphold the trial findingcourt’s that the husband consented to obtain

oninsurance the plaintiff’s behalf.

Finally, the supportsrecord the trial findingcourt’s that the
insurer met its burden of proving that there was an understanding that the
plaintiff would exert some control over the husband’s actions. “Control by
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moment;everyator controlphysicalnot mean actualdoesprincipalthe
prescrip­continuousmanifesting somerather, theupon principalit turns

Here,Dent, at 792.155 N.H.or shall not do.”agentwhat the shalltion of
thediscussedand her husbandplaintiffthat thetrial court foundthe
thearriving agency.at the Whileprior tothey purchasewanted tocoverage

the samehusband to obtainonly authorized hercontends that sheplaintiff
trial court chosethepolicy,in their umbrellathey priorhadcoverageUM

157N.H.Guardianship of Luong,testimony. See In rerely uponto thisnot
(2008) (“the to measure thepositionin the best429, trier of fact is439

to believecompelledand is notcredibility of evidenceandpersuasiveness
omitted)). Rather,and brackets(quotationevidence”even uncontroverted

to make decisionsher husbandthat the authorizedplaintiffit found
acted within theand that her husbandapplicationthe insuranceregarding

rejecting coverage.in UMscope agencyof his

the bothMoreover, policyan to reviewplaintiff opportunitythe had
it againandimmediately completedafter her husbandinside her vehicle

that aargues principal’shome. The plaintiffit was mailed to herwhen
andcoverage expressof must beagent’s rejectionratification of an UM
notthat her actions didagree plaintiffif we were to with theknowing. Even

ratification, by acquiescenceconferredauthority may beimpliedconstitute
130 N.H.agent. Demetracopoulos,in the actions of the Seeprincipalof the

Noble, that a reasonable215; (explainingN.E.2d at 932at see also 854
where the wifeimplied authority could be drawnconferringinference of

in the mailpagean insurance declarationscomplain upon receivingfailed to
conclude that thecoverage). Accordingly, wethat did not include UM

finding agency relationship.trial of ansupportsevidence the court’s

improperly placedthat the trial courtFinally, plaintiff arguesthe
Colony Ins. Co. v.on her rather than the insurer. Seeproofthe burden of

(2009) (“The628, burden of158 N.H. 630Climbing Gym,Dover Indoor
insurer.”).with thecoverage squarelyexists reststhat no insuranceproving

Indeed,assertion.directly plaintiffsorder contradicts theThe trial court’s
its ofthat Farm has sustained burdenexplicitlythe trial court found “State

Additionally, plain­theagency.”factual elements ofnecessarytheproving
thenotifyreliance her failure touponerror to the trial court’sassignstiff

However,it.after she reviewedcontained an errorpolicyinsurer that the
theimproperan shift ofevidence does not constitutethe court’s use of such

evidence,Rather, along with allcourt considered thisof theproof.burden
insurer, in that thedeterminingpresented by theof the other evidence

Accordingly, therelationship.anproving agencyits ofinsurer met burden
without merit.argument isplaintiffs
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Because we conclude that the record supports the trial court’s conclusion
that the husband acted as his wife’s inagent rejecting coverage,UM we
need not determine whether the trial court inerred thedenying insurer’s
initial motion for summary judgment.

Affirmed.
DALIANIS, C.J., Lynn, J.,and concurred.
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