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If, hand, affected,”Perryon the other is that isasserting “directlyhe
541:3, by purposes standingRSA the committee’s order for of to appeal

541,that order chapter effectivelyunder RSA we note that that issue is
moot. subject jurisdiction,As the committee lacked matter its on theruling

(2011) (“Absent144, 149merits is void. See Gordon v. Town 162Rye, N.H.of
void.”).subject jurisdiction, Thus,matter a tribunal’s order is there is no

ruling challenge Perry’svalid to and isappeal moot.

Vacated.

DugganDalianis, C.J., Lynn, JJ.,and and concurred.
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(R.PLLC, ofOffice,Steiner Law Concord James Steiner on the brief and
orally), petitioner.for the

(R.McNeill, Gallo, P.C.,Taylor & of Dover Peter onTaylor the brief and
Associates,orally), PLLC,and Bosen & of Portsmouth P.(Christopher

brief),Mulligan on the for the respondents.

Lynn, Farm, (Winecellar),J. The Inc.petitioner, appealsWinecellar an
J.)(Brown, (1)Superiororder of the Court itruling that was not entitled to:

a decree pro awarding specific performanceit to purchase theconfesso
(2)Farm; specific performanceBedard to thepurchase Bedard Farm

(3)partunder the doctrine of andperformance; haying activitycontinue in
perpetuity agreement.under a lease The respondents, thirteen individual

estate,heirs of Eva Bedard’s cross-appeal, arguing that the trial court
(1)by:erred awarding Winecellar a purchase right regarding certain

(2)pastures;buffalo and failing to order Winecellar to turn over lease
payments pasturesfor its use of the during litigation.the affirm in part,We

in part,reverse and remand.

I

set forth surroundingWe the facts relationshipthe between Winecellar
Bedard,and Leo and Eva the former owners of the Bedard Farm in

Durham, as byfound the trial court or as otherwise insupported the
record. The Bedards were whosiblings lived their entire onlives the
Bedard Farm until they inpassed away 2006. Neither ever Inmarried.
1992, Craig and Jennifer Rief purchased Winecellar, a farmworking
adjacent (Hereinafter,to the Bedard Farm. Winecellar and the areRiefs
used interchangeably.) The Riefs began living 1998,on their inproperty

close,enjoyedand a friendly withrelationship the Bedards.
The Riefs theinformed Bedards on multiple occasions of their ininterest

buying the Bedard Farm when the ready and,Bedards were to sell it until'
time,that in farming both properties together. They proposedfirst buying

the inproperty writing September 28,1997,on tooffering purchase it for
$350,000 giveand to the tenancy.Bedards a life The offer was not accepted.

2003,In November land,Winecellar offered to lease the Bedards’ in order
hay,to cut in exchange for a monthly payment of and winter$500

maintenance of driveway.the Bedards’ A proposed “Land Lease” was
letter;attached to the the Bedards did not sign it.

1, 2004,MayOn Winecellar and Ms. Bedard asigned “Memorandum of
Understanding to Hay”Harvest (Haying Agreement), providing that
Winecellar would “harvest hay throughout the appropriate times of the
year” Farm,from the Bedard and maintain and harvest inthe fields
accordance with certain practices. In exchange, it would be responsible for
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removalincluding snowways roadways,access andmaintaining certain
“BedardsHaying Agreement provided:thedriveway.Additionally,from the

inactivity every yearto continue thisto Farmagree allow Winecellar
access road-ways,Farm maintains theas as Winecellarperpetuity long

conditionsaccordance with the terms andcoverageand insurance inways
2004, leasing of thepartLater inagreement.” proposedof this Winecellar

buffalo, the offer.Farm but the Bedards declinedpastureBedard to
24, 2004, “apologiestheirJuly expressed [for]the RiefsBy letter dated

theland forasking [them]too in to leasemov[ing] Bedards]fast [the
abuffalo,” yourlease land forand “we would still be interested tostated:

.), your. .(maybe eventuallyfield ormonthly payment the back buy
alsoright.”feel the time is The letter stated:youwhenproperty

had that would consider usalways impression youWe have the
pay youit to wouldyour propertywhen came time sell and we

respected your need to makeyouwhatever wanted. We alsoprice
in . .your decision due time..

considering buyerus know if are still us as theyou... Please let
— familyit mean a lot to our for ouryour propertyof would

mergedream to the two farms.

27,later, 2004,two dated entitledby SeptemberAbout months letter
buffalo,”to the Riefs forth anpasture“Land Lease for Winecellar Farm set

partiesthe for to use two back fields onunderstanding between Winecellar
exchange paymentsBedard Farm to a herd in for ofpasturethe buffalo

(Pastureper Agreement). began payingmonth The Riefs the Bedards$200
month, inmoney fencinginvested a amount of andper significant$200

land,in order on the andequipment pastureother to buffalo leased
a year, expressednumber of buffalo. The the Riefspurchased following

theyin writing understanding purchasetheir desire to their that couldput
pointBedard at some in the A note theaccompanyingthe Farm future.

inpayment” part:2005 “lease statedSeptember

thevery meaningful purposeis to us forproperty obviouslyYour
fulfilling long-term keepand our commitment toraisingof buffalo

yours farms. would not be toproperty workingour and as We able
yourif we access to With thatsupport property.the buffalo lost

said, inappreciated yourI verbal commitments thegreatlyhave
acceptable you,a time and toproperty priceto sell us the atpast

documenting inyouwas that would consider thishopefulbut
writing.
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... I of thatUnderstandinghave enclosed a Letter would
the andyour property pricedocument intention to sell us at a time
anacceptable you. obligationThis is to sell. It simply[to] not

other,the verbal commitment we have to eachdocuments made
your youfor to when to sell. .. .purchase propertyus do decide

buffalo,I have invested a lot of time and effort in theraising
purchase haying Havingthe of new ourincluding equipment.

mind, Iwriting peaceintentions in would me of am itgive as sure
too. Ifyouwould this Letter of Understanding acceptableis to

you, please sign one and it to me incopy return the self-addressed
stamped envelope.

The “Letter of Understanding”attached set forth terms under which the
perRiefs would month inpay exchange promisefor the Bedards’ to$200

sell pricethem the “at a timeproperty acceptableand to owner” and for the
matchopportunity any third-partyto offer. The did not signBedards the

letter, Riefs perand the continued to thepay Bedards month.$200
2006,In the to “anJanuary payRiefs offered additional per month”$200

to Further,fence more land for the buffalo.pasturing they again sought
purchasewritten confirmation of their to Farmability the Bedard in the

future; the note accompanying February payment”the “lease stated:

As we have discussed in Ipast, acquire yourthe would like to
property you are sell itready supportwhen to to the buffalo and
to the propertymaintain as an Ioperating farm. have enclosed a
Letter Understanding yourof and an additional for consid-$200
eration. If this is acceptable you, please sign copiesto both of the

yourselfletter on behalf of Leo copyand and return one to me in
the envelop[e].self-addressed

The “Letter Understanding” providedattached of that consideration“[i]n
of the sum of an additional monthper paid theunder current land$200

(for per month),”lease a total of the agreeBedards would to sell$400 their
farm to the Riefs “at a time and price acceptable to Eva Bedard and Leo
Bedard.” The Bedards did not the letter. Thesign paidRiefs thereafter the

month;Bedards per they identified each as apayment “land lease$400
payment” Evauntil after Bedard’s death.

11,2006, month,On March Leo Bedard Later that in adied. note to Eva
Bedard theaccompanying April payment,” again“lease the Riefs expressed
their purchase property, stating,desire to the “As havewe discussed on

occasions, I your youseveral would like to acquire property readywhen are
it,”to sell and
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couldyouknow howyouthat don’tdaythe otherYou mentioned
— Ito. All ask isdon’t haveeverything youforrepay uspossibly

helpIf itto move. wouldyou do decidethat consider us whenyou
thebuy propertythan tohappyI be moreand wouldyou, Jennifer

like.long youfor as as wouldyou stayand let

to theidentically wordedUnderstanding” was“Letter ofThe attached
Mr.that it did not containexceptionthe2006 withJanuary proposal,

Rief, Rief and Ms.that Mrs.reflects Mr.name. The documentBedard’s
8, shows thatsigned2006. The letterAprilthe letter onsignedallBedard

However, Mr. Hoginskisignatures.all threeHoginski” witnessed“Stephen
document, signedinsteadthe butsignedMs. Bedardpresentnot whenwas

threeApproximatelyher presence.later outside ofit as a “witness” hours
27, 2006, subsequentlyThe Riefslater, Ms. Bedard died.on Junemonths

registryin the of deeds.Understanding”ofthe “Lettersignedrecorded
the Bedardprovidesin 2005 forwill executed DecemberMs. Bedard’s

a residualin accordance withnephewsher nieces andpassFarm to to
a2006, a forpetitionWinecellar filedclause. In Novemberproperty

evictingfrom its herdto her estateinjunction seeking precludepreliminary
pastureson two onmaintainedremoving fencing equipmentandof buffalo

agreements”writtenseparateIt thatalleged “[t]hreethe Bedard Farm.
Agreementa Pastureincluding Haying Agreement,governed rights,its

trialin 2006.After theAprilexecutedAgreementand a Purchase and Sale
filed aninjunction, Winecellarpreliminarythe motion forgrantedcourt

to it the Bedard Farmconveythe estate toseeking compelamendment to
on a and salespurchaseof andpart performanceon the doctrinebased

to2009, an motion addemergencyIn filedAugust Winecellaragreement.
quietand to add anecessary partiesof the estate asthe individual heirs

to file a writtentrial court ordered the heirsclaim them. Theagainsttitle
answer, or otherplea,and “a demurrerby a date certainappearance

6, filedrespondents appear-theAlthough2009.response” by November
based onances, pleadings. Subsequently,they timely responsivedid not file

answer, for aan movedtimelyheirs to file Winecellarthe failure of the
for itsthe Bedard Farmentitling purchaseit toprodecree confesso

trial denied the motion and alsomarket value. The courtthen-current fair
as to the estate.voluntaryordered a nonsuit

trial, to2010, the trial courtfollowing “declin[ed]a benchFebruaryIn
Winecellar[,] that theFarm [found]to sell the Bedard toorder the Estate

Estate,”theagainstnot enforceablearePasturing Haying Agreementsand
the buffalopurchasetopermittedthat will beand ruled ‘Winecellar

if movedvalue it so chooses.”Winecellarhighesttheir and bestforpastures
reconsideration, things respondentsother that theamongarguingfor
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failed to answer the amended complaint, entitling it to a decree pro confesso
requeston its for specificperformance. thanOther acorrecting scrivener’s

order,inerror its the trial court denied the motion for reconsideration.
Some of the respondents reconsider,also filed a limited motion to arguing
that the court erred when it granted Winecellar the right to thepurchase

pasturesbuffalo and itwhen declined to order Winecellar to turn over to the
estate the rental payments for use of the pastures during pendencythe of

litigation.the The record before us does not contain the trial court’s order
on this motion. appealed,Winecellar respondentsand the cross-appealed.

II

Winecellar arguesfirst that the trial court byerred refusing grantto a
decree pro pursuant to Superior Court Rule 131 when theconfesso
respondents timelyfailed to responsefile a to its motion to add them as
necessary parties and to add a quiet title claim. respondents contend,The
however, that the estate had againstdefended Winecellar’s claims since the
initial petition 2006,was infiled that Winecellar’s motion did not raise new
allegations that required a responsive pleading, and that they objectdid not
to being added partiesas to the on-going litigation.

When the trial court denied Winecellar’s request for a decree pro
in reconsider,its motion to the court determined: “The offailureconfesso

the heirs to answer the amended complaint prejudiced no one. This issue
pretrial.was raised The Court then and now believes such a request is form

and procedure over substance. To close proceduralthis loophole, the
respondents’ Motion to Extend Time to Answer the Final Amended
Petition grantedis and the petitioner’s request to the decree procorrect

is denied.” We discern no error in its decision.confesso

Although Superior Court Rule 131 arequires decree pro forconfesso
a respondent’s neglect to file an court,answer byordered the the trial court
may exercise its discretion to set aside such a decree “upon such terms as
justice may require.” SUPER. Indeed,CT.R. 131. the trial maycourt waive

applicationthe anyof “goodrule for justicecause” and may“as require.”
Super. Preface;R.Ct. Eastman, (2003).see v.Donnelly 631,149 N.H. 633

allegationsThe underlying request injunctiveWinecellar’s for relief
disputedhad been by the estate from the outset of the litigation, and the

respondents essentially replaced the estate as responding parties. The trial
court found that Winecellar suffered prejudiceno from the delayed answer
and, brief,notably in its Winecellar identifies prejudice. Indeed,no
Winecellar inasserted its motion to add the partiesheirs as that its claims
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short,Insame merits.”“veryinvolved theand the heirsthe estateagainst
denyingin thetrial court erredthat thehas failed to establishWinecellar

decree.requested

Ill

itfailing grantin toNext, the trial court erredargues thatWinecellar
anof part performance,to the doctrinepursuantspecific performance

oral andreliance onpointsfrauds. It to itsto the statute ofexception
to theaffirming right purchaseBedards itsbymade thewritten statements

right.Farm, purchasetoward themonthly paymentsand to itsBedard $200

upon“No action shall be maintainedof frauds provides:The statute
it isuponthe whichagreementthe sale of land unlessa contract for

thereof, by thewriting signedis in andor some memorandumbrought,
writing.”him in RSAbyauthorizedcharged, by personto or someparty be

(2010). and to frompromote certainty protectis topurpose506:1 “Its
724,McLeod,in v. 156N.H.and land transactions.” Greeneperjuriesfrauds

omitted). however,(2008) that strict(quotation recognized,727 We have
the one“can frustration onproduceof the statute of fraudsenforcement

other,” and, thus, tohand, the “the law seeksand unethical conduct on
facts, such asoperatingharshness of the statute when somealleviate the

considerations,fraud, are Id.equitable present.”or otherpart performance
omitted).and brackets(quotationsat 728

the wereany writings partiesdoes not claim betweenWinecellar
Rather, it on the doctrine ofsatisfyto the statute of frauds. reliessufficient

it claimspromiseto of the oralpart performance specific performanceseek
part performanceto sell it the Bedard Farm. “Thethe Bedards made

to the terms of a formaljudicial preventis a device intendeddoctrine
(brackets omitted).injustice.” quotationsId. anddoing gravestatute from

from the of the“effectively operationwithdraws contractsThe doctrine
in orfrauds, the would result fraudapplicationof when of statutestatute
parthis of theperformedon the who hasinjury purchaserirreparable

omitted).(citation, brackets, doctrineand ThequotationsId.agreement.”
estate, thefor the sale of real whereto oral contractsfrequently applied“is

of thepursuancein orproceeded, performancehas eitherpurchaser
unjust injury andcontract, her as to incur anpositionso far to alter his or

omitted).and citation(quotationsloss.” Id.

sufficiencyin the of the actsanalyzingthree factorsconsiderWe
part performancewhether thethe to determineperformed by purchaser

actsGreene, look to whether the156 N.H. at 728-29.Weapplies.doctrine
thereon,“(1) in relianceand reasonablein of the contractpursuanceare:

(2)contract;thealready repudiatedhasnotice that the defendantwithout
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that itremedy reasonably adequate, makingsuch the of restitution is not
(3)statute;unjust to hide thatvery for the defendant behind the and one[s]

in readilysome of the of a contract anddegree evidential existence not[are]
omitted).anyon Id. atexplainable ground.” (quotationsother 729 “Whether

particularnot to a ofpart performance questionor acts suffice constitute is
law, subjectand is to de Id. and(quotationstherefore novo review.”

omitted). However, particular partcitations to the extent a element of
fact,finding upholda of we the trial court’sperformance requires will

it supported bydecision unless is not the or is as aevidence erroneous
(2010)43,of law. v. Town 160Gilford,matter Sutton N.H. 58Cf. of

(elements estoppelof willmunicipal require factual determinations that be
erroneous);upheld by legallyunless evidence orunsupported Cardinal

710,v.Corp. Zoning Adjustment,Dev. Town Bd. 157 N.H.of Winchester of
(2008)(trial ruling equitable715 court’s on of will beapplicability estoppel

erroneous).upheld byunless evidence orunsupported legally
The trial court that the part performance apply.ruled doctrine of did not

clear, however,It not whetheris the trial court found that the Bedards
an promisemade oral theto sell Bedard Farm to Winecellar. See Humiston

759, (1978)Bushnell,v. 118 N.H. 762 of(application part performance
presupposes promise).doctrine the existence of an oral trialBecause the

court addressed claim part performanceWinecellar’s of without specifically
ruling on the threshold issue of the an oral promise,existence of we follow

assume, deciding,the same course and without that there was an oral
Therefore,for thepromise sale of the Bedard Farm. we trialreview the

ruling partcourt’s on as onperformance challenged appeal.
respectWith to the reasonable of the part performancereliance factor

doctrine, the trial thatcourt found reliance on oralallegedWinecellar’s “the
may reasonable,”the havepromises Bedards made to them was not

reasoning that fully agreementthe Riefs “were aware thethat should have
inbeen concernwriting,” expressed being aggressiveabout too in seeking

agreement, presenteda written toand documents the Bedards on several
them,occasions to in writing alleged agreementmemorialize the between

none ofbut the documents were ever signed. respectWith to the factor
relating contract,to of aevidential existence the trial court theruled that
Riefs’ actions were readily explainable groundon a other than ofevidence

Specifically,the existence of a contract. it spentdetermined that Winecellar
money on setting up pastures partiesthe buffalo thewhen were negotiat-

agreement,and latering, under an for the of thepasturing buffalo on
property.Bedards’

Winecellar contends that the Bedards’ verbal to sellrepeated assurances
it farm at inthe some the future led to the written andpoint Haying

inAgreements,Pasture that those agreementsand reliance on and the
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ininvestedhaying pastures,sell, of thepossessionit tooktopromise
that thearguesIthaying equipment.andbuffalofencing, purchasedand

itpaymentsthat the additionalconcludederroneously $200trial court
ratherpayments,land leaseJanuaryin 2006 constitutedcommencingmade

Further,Bedard Farm.to theright purchasefor thethan consideration
by EvaUnderstanding signed2006 Letter ofAprilto thepointsWinecellar

overit claims was establishedright thatpurchaseof itsBedard as evidence
found that Winecellar’sthat the trial courtWe noteyears.the preceding

their invest-Riefs madein because thepartreasonablereliance was not
have beenthe farm shouldto sellknowledge agreementthat anments with

finding.thischallengenotand doeswriting,in Winecellar
on the buffalo“expendituresthatconcluded Winecellar’sThe trial court

than a promiseothergrounds... onexplainabletheir accessories areand
Farm,” the writtenand thus thatthe Bedardthe Bedards to sellby [it]

the farm.to sellagreementon the oraldependentwere notagreements
byunsupportedconclusions arethat thesehas not establishedWinecellar

agreementswrittenexample,For thelegallyor erroneous.the evidence
farm, in Julyand itsa to sell thepromiseno mention ofthemselves make

lease the land toits interest toexpressedcorrespondence,2004 Winecellar
feel the timeyouwheneventually buy your property“orthe buffalopasture

added.) the conclusionsupportsthe recordSimilarly,right.” (Emphasisis
readily explainableof the farm isportionof apossessionthat Winecellar’s

rather than thealoneHaying Agreementsand Pasturebased on the
Baldwin, 583, 58661 N.H.Abbott v.an oral to sell. Seepromiseexistence of

(act would not have been done(1881) must be such asperformanceof part
land,of “andconveyancefor theagreementreason of the verbalexcept by

theto its andperformance;a direct viewdone withbeen]must [have
partlythe onethe same withappearmust to beagreement upset

performed”).
court’s conclusionthat the trialhas failed to establishalsoWinecellar

pay-land leasemonthly constitutedpaymentsthe additionalthat $200
by the recordments, unsupportedispurchase right,consideration for anot

court, signdid nottrial the BedardsbyAs noted thelegallyor erroneous.
note,Januarythe 2006accompaniedthatUnderstanding”“Letter ofthe

the monies as the “land leasedescribedcorrespondenceownWinecellar’s
as “Land Leaseidentify paymentsnot theand didpayments],” Winecellar

Finally, regardingBedard died.until Ms.Agreements”and Purchase after
Bedard, trialtheUnderstanding” signed by Ms.2006 “Letter ofAprilthe

Riefs had Ms.“[t]hethe document becauserefused to enforcecourt
Hoginskithat Mr. hadfraudulently, knowingwitnessedsignatureBedard’s

document, the .. . Letterthen recordedthe andsignMs. Bedardnot seen
butchallengenot this decisiondoesof Deeds.” WinecellarRegistryin the
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relies on the document as evidence of Ms. Bedard’s byintent to abide her
alleged topromise sell the farm. questionableGiven the circumstances
surrounding its pedigree, we are not persuaded that this document
demonstrates that trialthe court erred in ruling that the partdoctrine of
performance apply.does not

we affirmAccordingly, the trial court’s decision that partthe
performance doctrine did not anywithdraw oral contract for the sale of
land between it and the Bedards from operationthe of the statute of frauds.

IV

Winecellar next argues that the trial court erred by thatconcluding the
Haying Agreement is not a perpetual leasehold. It contends that the plain
language of the agreement grants it the toright hay “in perpetuity”
consistent with “the ultimate intent that Winecellar Farm would own the
Bedard Winecellar,Farm.” toAccording “both the Riefs and the Bedards

justifiablehad interests being protected by perpetualthe lease” in that
protect“[b]oth desired to the property from development as other than a

farm” and “desired to see the farm continue as an operating farm.” Thé trial
court ruled that the uponrelied language was not enforceable because it
would constitute an unreasonable restraint on alienation of real property.

agree.We

In considering whether the Haying Agreement constitutes a per­
leasehold,petual we are mindful that of“[m]uch modern property law

operates on the assumption that freedom to alienate property interests
which mayone own is essential to the society.”welfare of Horse Pond Fish
& Cormier, (1990)Game Club v. 648,133 omitted).N.H. 653 (quotation We
will enforce parties’the intent to create a perpetual leasehold where the
intended restraint is in“reasonable of justifiableview the interests of the
parties.” Id. “[Unreasonable restraints will be held invalid.”Id.

“The againstrule restraints on alienation is based upon (among
other things) the desirability of keeping property responsive to the current
exigencies of its current beneficial owner and upon the desirability of
avoiding the retardation of the natural development of a community by
removing property from the ordinary channels of trade and commerce.”
Ventures Co.,Stores v. 176, (Mo.Beach 980 S.W.2d 184 Ct. App.Pacific
1998)(quotations omitted); see Metropolitan Transp. v.Broken 492Realty,

(N.Y.379, 1986) (theN.E.2d 381 common againstlaw rule unreasonable
restraints generalserves purpose of limiting powerthe of an owner to
create uncertain future byestates forbidding owners from imposing
conditions on conveyances that block the free disposition of property).
However, “[r]igid application of the ancient rule against onrestraints
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invalidate bonanot seek tothe courts doSurelyis to be avoided.alienation
Our tasklegalisms.of esotericapplicationtheby importedtransactionsfide

it, defining by guidepostsitto clearbutpathwayblock the businessis not to
Dev.v. MarathonDevelopersCarmareasonably expected.”are to bethat

omitted). Thus, the(Cal. 1992) assessing710, (quotationCal., P.2d 716826
ofpolicythebalancingrestraint involveschallengedof areasonableness

policy preservingthe ofwithcontracting partiesintent oftherespecting
exists betweenrelationshipdirectrealalienability property: “[A]the free of

hand,the onerestraint onparticularof afor enforcementjustificationthe
alienationrestraint, uponeffectpracticalthe actualthe quantumand of

Thus,enforcement, thegreaterother. theon thewould result fromwhich
clause,a thegivenofthat results from enforcementof restraintquantum

Factors to bethat enforcement.” Id.justificationthe formust begreater
unreason-a restraint isdetermining particularwhetherconsidered when

and,include, designatedtheapplicable,duration wherepurpose,able “its
492 N.E.2d atTransp.,purchase price.” Metropolitanthefixingmethod for

381.
(2005), forsecuringa lease termLee, upheldN.H. 296 wePopeIn v. 152

lease as reasonableto continual renewal of a commercialrighta tenant the
at152 N.H. 306-07.parties. Pope,interests of thejustifiablein view of the

business, afood establisheda seasonal ice cream andThe lease was for
index, and includedpriceon the consumerpayment applicablelease based

increases, atadjustments and taxes. Id. 297-300.rentalgoverningclauses
right, weof the continual renewalassessing the reasonablenessWhen

in of the extent of thelightinterests at stakejustifiableconsidered the
the of continualby rightof the land createdalienabilityrestraint on the

the continualUltimately, we determined thatclause. Id. at 307.renewal
selling premises,the landowners from theterm did not forecloserenewal

may desirepotential buyersthat“It is not unreasonable to believestating:
occupied byin and aalready fully operationthat ispurchaseto a business

Id.paying tenant.”
Hayingin to ThePope.us stand stark contrastThe facts before

any propertyof rent orpaymentno for theAgreement provisionincludes
Rather, landowner is the mainte-byconsideration received thetaxes. the

property,and to theways roadways throughoutandnance of “the access
onlyThewinter months.”driveway duringremoval from theincluding snow

maintenance of the fields andare theplacedother on Winecellarobligations
by therecommended UNHpractices“in accordance withharvesting

insur-Extension,” liabilityof an umbrellaand the retentionCooperative
agree-In thecoverage. exchange,million inforpolicy providingance $1
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haya togrants perpetual right propertyfields onment Winecellar
conveniently adjacent “throughout appropriateto its farm the timeslocated

year.”of the

a toagreement, purporting significantThis to benefitgrantwhile
adjacent potentially significantfarm “in effects a hindranceperpetuity,”the

Farm, anyBedard not toalienability only potential purchaserson the of the
farm,wishing propertynot to maintain the as a but even to prospective

it farmingwho to continue for butpurchasers might using purposesdesire
in questionwish to use the for of ofcrops, pasturingwho fields cultivation

or other use. no evidence in toanimals farm-related There is the record
conclude,nor do it that fidesuggest, we believe reasonable to a bona

the Bedard Farm bepurchaser seeking buy willing lightto would to do so in
Therefore,Haying Agreement.of the existence of the while therespecting

of a owner to use ofright contracting propertyland restrict the his or her
fit, 303,withinany law,”use that sees at“to he or she the confines of the id.

conclude that has failed to that courtwe Winecellar demonstrate the trial
in ruling Hayingerred that the anAgreement constitutes unreasonable

on of property.restraint the alienation real
briefly that inargumentWe address Winecellar’s the heirs’ conduct

probate court them from the nature ofestops denying Hayingthe
Winecellar,aAgreement perpetualas lease. to reliedAccording the heirs

anperpetual propertyon the lease as encumbrance on the and arealized
$400,000of they objecttax benefit over when to to amendedfailed the

inventory in court.probatefiled Aside from our conclusion Hayingthat the
alienation,Agreement argu-constitutes an unreasonable restraint on this

inventoryment fails on its Themerits. amended reflects that an appraiser
thereduced value of the Bedard Farm to “thedue existence of [the]

claimed encumbrance ... the perpetual harvesting[which]would allowfor
farm,hay byof from the aproperty neighboring thereby thenegating

added.)andhighest property.” However,best use of the fact(Emphasis the
that the heirs acknowledged impactthe of the claimed on theencumbrance

of the property equatevalue does not to the of theconceding validity
perpetualclaimed encumbrance or its nature.

V

Turning to the the that courtcross-appeal, respondents argue the trial
whenerred it awarded Winecellar the toright purchase the buffalo

performance.because it the law ofpastures misapplied part agree.We
Despite its ruling part performancethat the doctrine of did not theapply,

trial court awarded the itright purchase pasturesWinecellar to the buffalo
leasinghad at a to be anprice by independent appraiser.been determined

It ruled:
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test, to restitu-pertainingthe of the GreeneprongAs to second
tion, signifi-has invested athe court understands that Wineeellar

recoupthat it not be able tomoneycant amount of and effort will
Farm to theirpasturein the fields on the Bedardpreparing

to thepermited purchasewill beAccordingly,buffalo. Wineeellar
Farm’sleasingit has been from the Bedardpasturesbuffalo

owners ....

earlier, of threeinadequacythe of restitution is oneAs outlined
determining part perfor­considered when whether the doctrine offactors

of land from of theoperationmance withdraws an oral contract for the sale
(“theGreene, remedy156 N.H. at 729 of restitutionstatute of frauds. See

to hidemaking very unjustnot it for the defendantreasonably adequate,is
omitted)). However, the of this factor(quotation pointthe statute”behind

reasonably adequate remedy,if available as a thisis that restitution is
enforcedagainst allowing specificallythe oral contract to beweighs

circumstance,because, recoveryin a monetary providesthat the award of
cited, of, any authorityrelief. has not nor are we awareadequate Wineeellar

ofinadequacythe award of a land transfer based on thesupporting
of therejected applicability partrestitution where the trial court has the

of aAccordingly, purchasedoctrine. we reverse this awardperformance
what, if reliefany, monetaryand remand to the trial court to considerright

to recover.mayWineeellar be entitled

VI

trial court erredrespondents arguefinal issue remains. The that theOne
the for its use of theby ordering pay paymentsnot Wineeellar to them lease

Theyof the contend thatpastures during pendency litigation.buffalo the
byunder Pasture “were heldmonthly payments Agreementthe the$400

claims,”outstandinga determination of thependingcounsel[Wineeellar’s]
rightfully [respon-that “the should be turned over to thepaymentsand

underproperty occupyingas the owners of the has beendents] [Wineeellar]
rejectedrespondentsland lease.” contends that thethe buffalo Wineeellar

death,it to them after Eva Bedard’s that there waspaymentsthe lease sent
funds, and thatagreement partiesno between the for counsel hold theto

topayments priorthe claim for such lease was never raisedrespondents’
us, that thishearing. presentedthe merits On the record to we conclude

not for review.ripe appellateissue is

First, thatparties dispute they agreedthe whether Winecellar’s
case,a final resolution of the and thependingcounsel would hold the funds

Additionally,the there is nopermit dispute.record does not resolution of
to the trial courtpayment presentedindication that the lease issue was
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prior during hearing. Although respondents requestedto or the merits the
inpaymentsthe a filed after thepleading hearing,merits the trial court’s

decision was silent on the matter. Some of the raised the issuerespondents
reconsideration,in a limited motion foragain providedbut we were not with

circumstances,rulingthe trial court’s on that motion. Under these we leave
the issue for the trial court’s followingconsideration on remand such
further as the trial court deemproceedings may necessary.

part;in reversed part;inAffirmed
remanded.

DALIANIS, C.J., DUGGAN, CONBOY, JJ.,and HICKS and concurred.
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CONBOY, The petitioner, AttorneyJ. Dedopoulos,Stuart anchallenges
J.){Nadeau,order of the Superior Court himfining for tofailing$100

appear pretrialfor a conference. We reverse.
The following facts are undisputed. Amanda Wolfe was convicted of a

misdemeanor in Portsmouth District appealedCourt. She for a de novo
injury trial Rockingham County Superior Court Attorneyand retained

Dedopoulos representto her.
Dedopoulos also represented Robert Yeaton in an felonyunrelated case

in Strafford County Superior Court. Both the and Yeaton cases wereWolfe
scheduled for final pretrial 10, 2010,conferences on the morning of June


