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Board of Auctioneers.

French,DUGGAN, a decision of the NewappealsThe Haroldpetitioner,J.
(board) him with a letter ofsanctioningAuctioneersBoard ofHampshire

an auction.a fictitious bid at Wesubmittingand forreprimand probation
affirm.

in and has conductedHampshireauctioneer NewFrench is a licensed
2009, byrun10, an auctionhe attendedauctions since 1976. On December

as aauctioneer, Bennett, registeredin andPortsmouthStephenanother
a ownedpaintingThe items for sale includedunder his own name.bidder

into a contractand had enteredNoonan. Bennett Noonanby William
$10,000.ofpriceand set a reserveauctioning paintingthe of theregarding
that theauction did not stateHowever, materials for thepromotional

the auction aswebsite advertiseda reserve and Bennett’shadpainting
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auction,without Immediately priorreserve. to the Bennett asked Noonan
if he would like to remove the reserve and Noonan indicated that he did not
wish to do so.

Bennett and French painting justdiscussed Noonan’s before the auction
began. Bennett told French about the reserve and asked him to bid on the

ifpainting the pricereserve was not met during the normal ofcourse
bidding. French agreed to do so. the bidding priceWhen for the painting

$9,000, $9,500.reached he bid He later testified before the board that he did
not intend to actually thepurchase painting, but sought only protectto the
reserve and ensure that the painting was sold. There were no further bids

painting.on the Bennett indicated to gallerythe that the painting was sold
and attached French’s tag number to the painting. Noonan believed that his
painting had been sold because he thatthought he had waived the reserve
by gesturing to followingBennett French’s bid.

Noonan subsequently requested payment However,from Bennett. Ben-
nett told Noonan that the painting did not sell because the reserve notwas
met. Noonan later filed a complaint board,with the which charged both
Bennett and French with misconduct. Following a hearing, the board
concluded that French “willingly submitted a fictitious bid during an
auction and otherwise inengaged biddingcollusive in violation of RSA

and, turn,in 311-B:11, 11(c),358-G:2 he,RSA when as indetailed the
[bjoard’s fact,findings of knowledge reserve,with of the submitted a bid on

paintingthe which he knew was fictitious.” uponBased these theviolations,
board issued a reprimand,letter of the board’s lowest form of discipline,
and placed French on probation for year.one French filed a motion for
reconsideration, which the board denied. appealThis followed.

A party aappealing decision of the board has the burden of proof to show
that the decision is clearly unreasonable or (2007);unlawful. RSA 541:13 see

311-B:ll-a, (2005) (amended 2010)also RSA II (directing that all appeals
from a decision of the 541”).board “shall inbe accordance with AllRSA
findings of the board “upon all questions of fact properly before it shall be
deemed to primabe facie lawful and reasonable.” RSA Accordingly,541:13.
we will not set aside or vacate a decision of the board unless we are satisfied

aby clear preponderance of the evidence that such unjustdecision is or
unreasonable. Id.

11(c)311-B:11, (2005) (amendedPursuant to RSA 2010), the board has
authoritythe disciplineto a licensed auctioneer for “[a]ny unprofessional

conduct, or of,dishonorable conduct unworthy of,and affecting practicethe
the profession.” The board found that French violated this provision
because, among things,other he inengaged collusive bidding, contrary to

(2009).RSA (2005)358-G:2 French contends that because RSA 311-B:11
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an2010) disciplinethe board to(amended not authorizespecificallydoes
authority.358-G:2, exceeded itsthe boardfor a violation of RSAauctioneer

disagree.We

authority disciplinetothe board withlegislature providedtheWhile
conduct, theor “dishonorable”“unprofessional”auctioneer fora licensed

Instead, leftlegislaturethethese terms.did not further definelegislature
See RSAapply provision.to and thisinterpretit to decide howto the board

determine howrulemaking authority tothe board with(providing311-B:3
case,In this theimplemented).shall bebyactions the boarddisciplinary

(2009),whichchapterRSA 358-Gchapter,looked to anotherproperlyboard
auctions, interpret­inguidanceof forregulationto thespecificallypertains

(2003)Bierman, 393, 395311-B:11, II. Nilsson v. 150 N.H.Seeing RSA
instead, in(‘We isolation; to do soattemptin wedo not construe statutes

scheme.”).statutoryharmony with the overall
is definedbidding,the of collusive whichprohibits practice358-G:2RSA

as:

auctioneer, seller, anyone actingthe or onwherebya thepractice
seller, causes, toemploys any personorbehalf of the auctioneer
allows,in, anknowingly bidding duringor fictitiousengage

inanyofbidding up price goodsauction for the of thepurpose
or for thepurchase, purposewith bona fide bidders tocompetition

purchase,or fide bidders to or forencouraging enticingof bona
tostimulating competitive bidding purchase.the ofpurpose

bidders,any cappers,shall include use of falsebiddingCollusive
shills, by-bidders.or

358-G:l, awillinglyII. The concluded that French submittedRSA board
in of he had no intention offictitious bid violation RSA 358-G:2 because

correctlyThe then determined that becausepurchasing painting.the board
bidding, it is also a form ofHampshire prohibitsa New statute collusive

311-B:11,pursuantor “dishonorable” conduct to RSA“unprofessional”
11(c). authority by discipliningthe board did not exceed itsAccordingly,

bidding.French for collusive

Nonetheless, if it for thepermissibleFrench contends that even was
358-G:2, collusiveto his conduct did not constituterely uponboard RSA

“identify anythat the failed to facts or evidencebidding. arguesHe board
bidding ‘bidding up pricea that in was thesupporting finding purpose[his]

” Contrary argument, specificallyto French’s the boardany goods.’of
reserve, a bid on theknowledgethat French “with of the submittedfound

of theFrench also asserts that nonewhich he knew was fictitious.”painting
until theactually paintingthepurchasedauction could haveparticipants
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met, and,reserve was hisaccordingly, pricebid below the reserve did not
However,actually anyonecause or entice to bid. innowhere the statute is

there a requirement that another auction participant actually bid based
Indeed,upon a fictitious purposebid. the of French’s bid was to entice

reserve,another bidder to bid above the exactlywhich is the conduct
prohibited by the statute.

French also thatargues the board himimproperly sanctioned based
upon Bennett’s conduct. In support of this argument, he directs us to what
he “findingscharacterizes as five of fact” bymade the board in its denial of
French’s established,motion for reconsideration. “findingsThese of fact”
among things,other that the board did not find testimonyFrench’s that he
sought only protectto the interests of the painting’s owner to be credible

(1)because: the auction was advertised as a no reserve auction on Bennett’s
(2)site;web French was not identified as bidding"for the priorhouse to the

(3)auction; French and Bennett agreedid not upon making a bidsingle
auction; (4)prior to the the bid was fictitious because Bennett had the

authority (5)to release French from purchasing the painting; and Bennett
sought to deliberately conceal that the had notpainting actually been sold.

Even if agreewe were to with French that findingsthese established
misconduct only Bennett,on the ofpart the board did not sanction him

solelybased upon Rather,these findings. in its order,initial decision and
the board concluded that the respondent “willingly submitted a fictitious
bid during the auction” reserve,because “with knowledge of the [he]
submitted a bid on paintingthe which he knew was fictitious.” The board’s
conclusion supported bywas factual findings that respondentthe submitted
a despitebid intendingnever to actually purchase painting.the The board
made the five findings, which French now relies inupon, its order on the
motion for reconsideration simply explainto itwhy did not find his
testimony to order,be credible. Later in that it again emphasized that it
sanctioned French because he engaged in bidding“fictitious during the
auction for purposethe of stimulating competitive bidding enticingand a
bona-fide place Thus,bidder to a bid.” the correctlyboard sanctioned
French for his own role in deceiving other auction participants.

French suggestsalso that the board improperly uponrelied Stormy
Weathers, F.D.I.C., (D.Inc. v. 1993),834 F. Supp. 519 N.H. in which the
United States District Court for the District of New Hampshire looked to

Leavitt,our in (1851),decision Towlev. 23 N.H. 360 and determined that a
bank’s use of agentsunidentified to bid on propertyits in order to maximize
its return on the sale constituted bidding. Weathers,collusive Stormy 834F.
Supp. at 523-24.French contends that Stormy actually supportsWeathers
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permissibleon behalf of the owner isbiddinghis that onceargument
sold at anproperty beingto the fromsolely preventbecause he bid once

unreasonably price.low
distinguishedthat between theStormyFrench is correct Weathers

fictitious bids intended to stimulate othersenteringof “successivepractice
hand, to ‘sacrifice’ofpreventto on the one and one bid enteredhigher,bid

on the other.” Id. at 523.unreasonably price,the at an lowproperty
However, can be adequatelythe court reasoned that an owner’s interests

bid, at the outset ofby offering setting priceeither one a reserveprotected
auction, at 524. in thereserving right rejectthe or the to all bids. Id. While

mayin the audiencesetting price “designated personabsence of a reserve a
behalf, identitythat theemphasizedcast one bid” on the owner’s the court

Here, onlyId. not didparticipants.of that must be clear to the otherperson
to theprice, protectthe owner set a reserve which was sufficientpainting’s
French“unreasonably price,”owner from a sale at an low but also

fictitiously knowledge anybid without the of the owner or of the other
auction participants.

aFinally, attempts justify upon provisionFrench to his conduct based
382-A:2-328(4) (2011),Code,of the Commercial RSA whichUniform

that:provides

If the auctioneer receives a bid on the seller’s behalf orknowingly
bid,procuresthe seller makes or such a and notice has not been
reserved,liberty buyer maythat for such is the atgiven bidding

goods pricehis avoid the sale or take the at the of the lastoption
prior completionfaith bid to the of the sale.good

participantFrench reads this as an auction to bid onprovision permitting
if agree interpretation,the seller’s behalf. Even we were to with French’s

seller, Noonan,the did not bid oninapplicablethis section is here as his own
auctioneer,Rather, Bennett,procure procuredor such a bid. theproperty

behalf, orknowledgea bid on Noonan’s and did so without Noonan’s
Moreover,consent and without notice to other bidders at the auction. here

buyer statutory remedy apply.Accordingly,there was no to whom the could
unpersuaded by argument.we are French’s

Affirmed.

ConboyC.J., Hicks, Lynn, JJ.,Dalianis, concurred.and and


