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we conclude that the trial failure toAccordingly, providecourt’s the
defendant a in case ofhearing deprivedwith this him his to dueright
process the State rulingunder Constitution. We therefore reverse .the

adenying requestthe defendant’s for on thehearing State’s motion to
impose, impositionvacate the of the defendant’s suspended sentence and

proceedingsremand for consistent with this and withopinion rightsthe
Staplefordafforded under and its progeny.

Because we conclude that the trial court’s to providefailure the
defendant with a thehearing violated defendant’s under therights State

case,Constitution in this we notneed address the defendant’s argument
under the Federal Constitution.

note,As a final we therecognize requirements“that of due process are
procedural protectionsflexible and call for such particularas the situation

omitted).demands.” 161Mwangi, (quotationsN.H. at 703 The imposition of
suspendeda asentence “is not criminalpart prosecutionof and thus the full

inpanoply rightsof due a such proceedingdefendant a does not apply.”
atMorrissey, (discussing process408 U.S. 480 due requirements applicable

revocations). Nevertheless,to parole libertythe ininterest involved this
case “is andvaluable its termination calls orderlyfor some process,

Almodovar, (2009)however 548,informal.” State v. 158 N.H. 554 (quotation
omitted). however,It emphasizing,bears that our decision herein solelyis
limited to whether a defendant can prospectively waive the right to a
hearing in the context of the ofimposition suspendedhis full sentence of
incarceration. dayWe leave for another whether such prospective waiver
would be invalid the context of impositionthe of lesser sanctions.

Reversed in part; vacated in part;
and remanded.

ConboyC.J.,Dalianis, Duggan, JJ.,and Lynn,and concurred.
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(.AnnDelaney, Rice,Michael A. attorney general M. attorneyassociate
general, on the brief and orally), for the State.

Hausman, defender,Stephanie appellate Concord,assistant of on the
and orally,brief for the defendant.

Lynn, inFollowing jury (.Nicolosi, J.),J. a Superiortrial Court the
defendant, Rivera,Andre was ofconvicted toaccomplice reckless second-

1(b)degree murder, (2007); (2007).630:l-b,see RSA 626:8 RSA He appeals
conviction, (1)his thatarguing the trial court: inerred torefusing dismiss

(2)indictment;the and provided erroneous instructions to the jury. We
affirm.

juryThe 2007,could have found Infollowingthe Augustfacts. the
defendant, Christopher Gagne, Troy Mead,Whipple, Ryan and Jordan
Webster discussed committing robbery.a a 11Gagne had Mac submachine

whichgun, he had stolen a daysfew earlier. The defendant suggested
Violette,robbing Jason whom dealer,the defendant to be a drugknew of

money and Thedrugs. agreedothers to this plan. Whipple told the others
that Violette had gun, normallya which he inkept a safe. The group decided

Gagne bringthat togunwould his subdue Violette while the others
searched the Inhouse. thediscussing possibility of an armed standoff with
Violette, stated, “IfGagne me,it’s him or it’s him.”[Violette] The defendant
replied, you got“Do what to Whippledo.” called to arrange buyViolette to
drugs from him.

On night August 12,2007, defendant,the of Gagne, Webster,the Whipple
and Mead Gagne’smet at brother’s house. The defendant drove the others
to Mead’s father’s house to cars forchange robbery,the then to a wooded
hiding place to Gagne’s gun,collect and then to Violette’s house. Whipple

Webster,and Mead waited outside while theGagne, and defendant entered
through a Theyside door. upstairsfound in the GagneViolette kitchen.
ordered him “giveto turn around things,and [them] his his stuff.” The
defendant began punching Violette, who fought Gagneback. thatnoticed
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to histhis informationin his and shoutedgun pockethad aViolette
Gagneran downstairs.promptlythe defendantandcompanions. Webster

out hispulledthat when VioletteGagne testifiedstruggled.and Violette
The defendant andhim. then ran downstairs.Gagneshotgun, Gagne

basement, through alookingthe defendant wasin the andwereWebster
Violette, afterthat he had shot whichtold the othersGagnedresser drawer.

car,house, to andWebster, the ran back theand the defendant leftGagne,
and Mead.Whippleleft with

of reckless second-chargesindicted onsubsequentlyThe defendant was
theory,in as well asan conduct”“accomplicemurder underdegree

guilty by juryfound aburglary.and He wasburglary,to commitconspiracy
charges.on all three

trial, indictment onmoved to dismiss the murderPrior to the defendant
the topurposefailed to that he acted withallegethe that itgrounds

—offensespecific principalor facilitate the actus reus of thepromote
death. The trial courtthe which caused Violette’sGagne’s shooting gun,

motion, trial, request for aand at also denied the defendant’sdenied the
the to find he acted with suchrequired jurythat would havejury instruction

thecharge. appeal,him the murder Onguiltyin order to find ofpurpose
rulings.challengesdefendant both

law, dea is a of which we reviewinterpretation questionThe of statute
(2009).239,Dodds, statutory244 “In matters ofnovo. State v. 159 N.H.

intent aslegislature’sare the final arbiters of theinterpretation, we
in considered as a whole.” Id. Wethe words of the statuteexpressed

the fair ofaccording importof the Criminal Code toprovisionsconstrue
(2007). first look tojustice.and to See RSA 625:3 Wepromotetheir terms

itself, and, languageif construe thatlanguage possible,the of the statute
Dodds, 159 N.H. at 244.ordinary meaning.andaccording plainto its

Further, from the statute as written and willinterpret legislativewe intent
languagesaid or add it did notlegislature mightwhat the havenot consider

(2009), denied,187, 193159 N.H. cert. 130Hynes,see fit to include. State v.
(2010). in of thewe a statute the contextFinally, interpretCt. 1083S.

in isolation. Id.statutoryoverall scheme and not
statute, 626:8, 2.06 of theuponwas based sectionaccompliceOur RSA

OFPenal See COMMISSION to RECOMMEND CODIFICATIONModel Code.
ReportLaws, to Recommend Codifica-of CommissionCriminal

(1969). in§ at 17 It relevantprovides,LAWS 571:8cmts.tion OF CRIMINAL

part:

in thepersonof another commis-accompliceIII. A is anperson
if:sion of an offense
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(a) purpose promoting facilitatingWith the of or the commis-
offense, it,sion of the he solicits such other inperson committing

or aids or or to aid such other inagrees attempts person planning
committingor it... .

Notwithstanding requirement purposeIV. the a as set inof forth
111(a),paragraph causingwhen a result anparticular is element

offense,of an an inaccomplice causingthe conduct such result is
offense,accomplicean in the commission of that if he acts with the

culpability, any,kind of if to thatrespectwith result that is
words,sufficient for the commission of the offense. In other to

liability section,establish accomplice under this it shall not be
necessary that the actaccomplice purpose promotewith a to or
facilitate the offense. An accomplice in conduct can be found

result,criminally causing prohibitedliable a provided thefor
result was a reasonably theconsequence conductforeseeable of

accompliceand the acted purposely, knowingly, orrecklessly,
result,withnegligently respect to that as required the com-for

mission theof offense.

added).RSA 626:8 (emphasis We look to the Model Penal Code commen-
(2009).guidance. 511,taries for See v. Lamy,State 158 N.H. 515 As

by commentaries,discussed the Model Penal Code languagethe of RSA
626:8, IV, commonlymost pertains to situations “where unanticipated
results occur from conduct for which the responsibleactor is ...” Model

(1985)7,§Penal Code and Commentaries 2.06 cmt. at (emphasis321
added). The 626:8,commentaries describe the relevance of RSA IV to

prosecutions:homicide

A manslaughter prosecution broughtcould be on the theory
that the defendant consciously disregarded a substantial risk that

conduct,death would result from the assisted the risk being of
that,asuch nature and degree considering the nature and

purpose of the defendant’s conduct and the circumstances known
him,to its disregard grossinvolved a deviation from the standard

of conduct that a law-abiding person would have observed in the
A prosecutiondefendant’s situation. murder broughtcould be on

theory described,the that the defendant was reckless as and
moreover that he was underreckless circumstances manifesting
extreme indifference to the value of human life. . . . [T]he

thatpresumption requisitethe recklessness and indifference to
make out a case of murder byexist is afforded the fact that the
actor is an inaccomplice robbery.the commission of [a]
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omitted).and citations7, ellipses,(quotations,at 321 n.70Id. cmt.

the626:8, requireto that StateIII and IVRSAinterpreted[1] We have
(a) or facilitate another’spromote“intended toaccomplicethethatprove

(b) mentalconduct,” culpablewith theand “acteddangerousorunlawful
v.to the result.” Staterespectin statute withunderlyingthespecifiedstate

omitted). Here,(2004) statute492, the(quotations495151 N.H.Anthony,
thecharge was second-accomplice-in-conductthe defendant’sunderlying

(2007).statute, to the mentalrespectWithmurder RSA 630:l-bdegree
inmurder, relevantprovides,the statutesecond-degreeforrequiredstate

part,

if:degreein the secondguiltyI. A is of murderperson

(b) under circumstancesrecklesslycauses such deathHe
human life.to the value ofan extreme indifferencemanifesting

if the actorpresumedarerecklessness and indifferenceSuch
in the commissiondeadly weaponthe use of abycauses the death

commit, in immediate afterof, flightin to orattemptor an
felony.class Aanyor to commitcommitting attempting

(2007)added). 635:1,1 II that630:l-b, provideand(emphasisI RSARSA
in of another atdwellingA thefelony perpetratedis a class whenburglary

deadly weapon.if the actor is armed with anight or
murder,that, second-degreein theproveorder toarguesThe defendant

promotethe topurposethat he aided and hadrequired proveState was to
death, i.e., shooting.theresulted in Violette’sdirectlythe conduct that

byis contradictedreadingthe defendant’s of the statutebelieveWe
626:8, accomplicethatplainly statesParagraphthe of RSA IV. IVlanguage

a reasonablythe result was“providedfrom conductliability can flow
added).626:8, (emphasisIVof the conduct.” RSAconsequenceforeseeable

purpose promotehad a toto that the defendantrequire proveTo the State
limita results crime wouldprohibitedthe actus reus ofor facilitate

foreseeable,”direct, “reasonablyto the not theliability onlyaccomplice
the thatagree with Stateof the defendant’s conduct. Weconsequences

of the defen­consequenceforeseeablereasonablyaViolette’s death was
by aoccupiedof a houseburglaryin an armedplanningdant’s actions

of whom hecompanions,his onegun; drivingto have ahe knewperson
home; home with hisentering thegun,a to Violette’sknew was armed with

victim; searching thethe andscufflingand withconfrontingcompanions;
remained with the victim.gun,armed with aGagne,whilepropertyvictim’s
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The defendant points followinglanguageto the in Anthony supportto
argument:his interpretationstandard of the phrase“[T]he ‘intent to

promote or facilitate the commission of the that requires proofoffense’is it
of the accomplice’s promoteintent to or person’sfacilitate another conduct
that constitutes the actus reus of the Anthony,offense.” 151 N.H. at 494

omitted).(quotation 626:8,passageThis addresses IIIRSA alone. Id.
However, when acausing prohibited offense,result is an element of an
paragraph IV modifies the formulation in paragraphstated III. See RSA
626:8, (“Notwithstanding requirementIV the of a purpose as set forth in

111(a),paragraph when acausing particular result is an element of an
offense, an inaccomplice the conduct suchcausing result is an accomplice

offense....”).in the commission of that Paragraph specificallyprovidesIV
that, case,in asuch “it shall not necessarybe that the accomplice act with

purpose promote added.)a to or facilitate the (Emphasisoffense.”

also disagree Locke,We with the defendant’s reliance on State v. 144
348, (1999) (“SectionN.H. 352 III... sets forth the elements which must

above,presentbe beyond, and regardless of the substantive offense.”
(quotation omitted)), and the inplurality opinion Etzweiler,State v. 125

(1984) (“[UJnder57, statute,N.H. 65 our the accomplice must aid the
primary actor in the substantive offense with the ofpurpose facilitating the

offense.”).substantive These are inapplicablecases to the question at hand
because both dealt with an earlier version of RSA Compare626:8. RSA

(1974)626:8, (2007).626:8,IV and RSA IV interpretationsOur of the
earlier versions of RSA 626:8 superseded bywere legislative amendments

2001,to the statute in which clarified that “[notwithstanding require­the
ment purposeof a 111(a),”as set forth in paragraph in the case of a
prohibited murder,results crime such as accomplicethe need not have
acted with a purpose promoteto or facilitate that result in order for the
State to establish criminal liability for the ifcrime the result was a
reasonably foreseeable consequence 626:8,of the accomplice’sactions. RSA

(2007); (‘WeIV see 151Anthony, N.H. at 494 read the 2001 amendment to
RSA 626:8 as a legislative rejection of the interpretation of that statute

bystated the inplurality Locke.”).Etzweiler and byreiterated the court in

disagreeWe with the defendant’s thatassertions our accomplice-in-­
conduct formulation is indistinguishable from a felony murder scheme.
“The classic formulation of the felony-murder doctrine declares that one is
guilty of murder if a death results from conduct theduring commission or
attempted any felony. conceived,commission of ... As thus the rule
operated without separate proof anyof culpability with regard to the

6, (1980).§death.” Model Penal Code 210.2 cmt. at 30-31 Our statutory
scheme does not imposition guiltallow of regardless of the actor’s mental
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thepossessedthat the defendantstate, provethat the Staterequiresbut
— case,in reckless-thisunderlying offenseby therequiredstatemental

1(b).630:l-b,IV;626:8, RSAness. See RSA
juryand instructionsthat the indictmentarguesfurtherThe defendant

substantivewrongand thewrong conductjurythe to the“referred
facilitating anoroffense,” only promotinghim withessentially charging

murder. Thesecond-degreefacilitatingorpromotingnotburglary,armed
that:allegedindictment

[d]egreeof [s]econd. . commit the crimeAndre Rivera . did
[mjurder Rivera, in concert with andactingAndre... in that

of Jasoncaused the deathGagne, recklesslyaiding Christopher
indifferencean extrememanifestingcircumstancesunderViolette

orpromotingthe ofpurposeof human life. Withto the value
with anightof another atdwellingthe of thefacilitating burglary

635:1, Gagneby Christopherinas defined RSAdeadly weapon
Webster, in concert with andAndre Rivera actedJordanand/or

burglaryin suchGagne Jordan WebsterChristopheraided and/or
the topurposehome with them withentering Jason Violette’sby

burglary,of such Chris-In the commissioncommit theft therein.
himby shootingcaused the death of Jason Violettetopher Gagne

in the chest.gunwith a

in with the indictment.instructed accordancejuryThe was
juryand thecontends that the indictmentIn the Stateresponse,

murder,second-degreetoaccompliceelements ofrecited theinstructions
of homeburglaryof the armed Violette’sthe defendant’s facilitationas

burden, to show that theAnthony,articulated inthesatisfied State’s
underlyinginspecified theculpable“acted with the mental statedefendant

agree.151 N.H. at 495. WeAnthony,the result.”respectwith tostatute

concedes, thatstatutory presumptionthere is atheAs defendant
A is that thefelony, proofa classburglary,in an armedparticipation

of humanindifference to the valuerecklesslyacted with extremedefendant
trial,that,argueto at theappearsThe defendantlife. RSA 630:l-b.See

causation, than toto show ratherpresumptionrelied on thiswronglyState
thistranscript supportThe does notmental state.show the defendant’s

that ajury, may presume“YouThe court instructed theinterpretation.
to the value of human lifeindifferencerecklesslyacted with extremeperson

ayou personmurder if find thatsecond-degreecrime offor therequired
Acommit a classattemptingor todeadly committingwhileweaponused a

added.) presump­clear that theThis instruction madefelony.” (Emphasis
reus, murder.rea, of the crime ofnot the actusto the mensappliedtion
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Further, asserts,the State and thatagree,we the evidence was sufficient
jury beyond doubt,for a to find a reasonable even without operationthe of

the that thepresumption, recklesslydefendant acted with extreme indif-
ference to human life. The defendant entered Violette’s home at withnight

men,two other one of whom he gun,knew carried a loaded with the
stealing moneyintention of and drugs; the men had thatagreed Gagne

would hold Violette at gun point while the defendant and Webster searched
house;the the defendant was also aware that mightViolette be armed and

had possibilitydiscussed the that Gagne would shoot Violette if there was
a stand-off.

Accordingly, we conclude that the trial court did not err in denying the
motion to dismiss and in instructing jurythe as it did.

Affirmed.
DALIANIS, C.J., DUGGAN, CONBOY, JJ.,and HICKS and concurred.
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