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were sexually suggestive. The jury could infer that he was
building up to the atrequest byissue progressively encouraging

ambition.[L.R’s]

(Citations omitted.) inagree evidence,We that alllight of the a rational jury
could find that the defendant enticed L.P. by toplaying her ambition to be
a model thatand “his request that she pose nude thewas culmination of a
sequence intended gainto her trust and confidence so that she posewould
for pornography.”

We conclude that the evidence was sufficient to prove both that the
defendant inengaged “solicitation” within the meaning 639:3,of RSA III
and that objectthe of the solicitation was a “lewd of theexhibition^
genitals” 649-A:2,within the meaning of RSA III.

Affirmed.

DALIANIS, C.J., DUGGAN,and LYNN, JJ.,CONBOY and concurred.

Request of the Senate
No. 2011-319

Opinion theof Justices
(Requiring Attorney Lawsuit)General To Join
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(Senate) onresolutionfollowingtheadoptedHampshireThe New Senate
5,May 2011:2011, court on4, supremefiled it with theMay and

89, ‘An act therequiringin HB“Whereas, the senatependingthere is
Protection andthe Patientchallenginglawsuitjointo theattorney general

Act;’ andAffordable Care
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“Whereas, passed by representativesHB 89 as the house of and
presently before the would topending require attorney generalsenate the
move to state of injoin Hampshirethe New as a theplaintiff lawsuit
pending in court of al.captionedfederal State Florida et v. United States

(hereinafter lawsuit’);Department of Health and Human et al.Services ‘the
and

“Whereas, at least 27 of the states joined plaintiffs50 have as in the
lawsuit; and

“Whereas, lawsuit challenges portionsthe the aapplicability of of federal
law that requirewould individual New Hampshire purchasecitizens to

insurance, so;health even if they did not wish to do and
“Whereas, the inprovisions being challenged the lawsuit reflect matters

of broad public policy, but do not orpresently affect the individual liberty
ofproperty any citizen;interests individual New Hampshire and

“Whereas, II,Part Article 5 of the New Hampshire constitution states:
‘fullpower authority hereby givenand are and togranted generalthe said
court, time, ordain,make, establish,from time to to and all ofmanner

orders, laws, statutes, ordinances, directions,wholesome and reasonable
instructions,and without,either with penalties, or asso the same be not

repugnant constitution;’contraryor to this and
“Whereas, I,Part Article 37 of Hampshirethe New constitution sets

forth the ofprinciple separation powers integralof as an part of our
governmental system balances;of checks and and

“Whereas, questiona has as to constitutionalityarisen the of the
provision in HB requiring attorney general lawsuit; now,89 the jointo the
therefore, itbe

“Resolved the Senate:by
justices“That the of supremethe court be respectfully requested giveto

their opinion theupon following questions of law:
“1. requirementDoes in attorneythe HB 89 that generalthe move to

have the Hampshire lawsuit,state of New as ajoin plaintiff in the violate
I,Part Article of the37 New Hampshire constitution?

“2. requirementDoes the in attorneyHB 89 that the general move to
have the Hampshire lawsuit,state of New as ajoin plaintiff in the fall within
the grantbroad of authority general II,to the court in Partset forth Article
5 of the HampshireNew constitution?

“3. adopted byDoes HB as house of representatives89 the and presently
anypending before the senate violate other of theprovision New Hamp-

shire constitution?”
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To the Honorable Senate:

returned:following response respectfullyisThe
(HB) House ofby Hampshireas the NewpassedBill 89House

(House) Julylater thanattorney general, “noRepresentatives therequires
in the1, 2011,” of as a lawsuitjoin Hampshire plaintiffto the state New

Florida et al. v. United Statescaptionedin federal court Statepending of
case).(theet Floridaand Services al. SeeDepartment Health Humanof

and HumanDept.Bondi v. HealthFlorida ex rel. United States of
(N.D. 31,3:10-cv-91-RV/EMT, Fla. Jan.Services, 2011 WL 285683No.
2011).(N.D.2011), 3,Fla. The Florida2011 Mar.by WL 723117clarified

Protectionof the Federal Patient andchallenges constitutionalitycase the
It the thebrought by attorneys generalAct. wasAffordable Care and/or

the Statestwenty-sixat least states and others Unitedgovernors againstof
Services, LaborTreasuryHuman and andDepartments of Health and

id. attheir See *1.secretaries.

justices supremeof the courtundersignedYouhave asked that the
HBto whether 89 constitutional. See N.H.advisory opinionrender an as is

CONST, II, II, Hampshire74. 74art. Part Article of the Newpt.
asof the as well theprovides, legislature“Each branchConstitution

to the of thegovernor authority opinionsand council shall have require
questions of law andjustices supreme upon important uponof the court

CONST, added).II, art. 74 Whilept. (emphasissolemn occasions.” N.H.
have to seek ourobligationthese coordinate branches of nogovernment

so,here,where, legislaturethe has done we areopinion, as one house of
duty by opinion,our our saverequired perform providingto constitutional

in not theapply Opinioncertain narrow circumstances that do here. See of
(2003)Justice), 355, 356 (supreme150N.H.(AppointmentJustices of Chief

II, advisorycourt have “no under Part Article 74 to issuejustices authority
existing legislation”);to either branch of theopinions legislature regarding

Justices, (1983)510, justicescourtOpinion (supremethe N.H. 511123of
to on“empowered give advisory opinions legal questions involvingare not

fact”). of in ourquestions co-equal,resolution of of “It is the role this court
the totripartite government interpretform of to Constitution and resolve

(2004)Below, 135,disputes arising under it.” Petition 151 N.H. 139of
omitted). However, onlyis the(quotation questionsour intent to answer

policy.HB 89 aposed, opine upon publicnot to whether reflects wise See
Insurance, Committee, 856, (1980).Inc. v. 120 N.H. 863Smith Grievance

id.',to of Seegovernment.We leave such matters the other branches see
(1997)Services, 747,N.H. 749-50Dep’talso Mahan v. Admin. 141 N.H.of

legislativeto of or(judiciary is reluctant evaluate the wisdom an executive
them).means topolicy goalschoice of or the achievepublic
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asked HBquestions validityYou have three about the constitutional of
House,89,HB asquestion passed by89.Your first asks whether the would

I,violate Article HampshirePart 87 of the New Constitution. We inanswer
questionthe Your whether HB requirementaffirmative. second asks 89’s

attorneythat the a ingeneral join plaintiffthe State as the Florida case
II,falls ingrant authority generalwithin the of to the court set forth Part

5 the questionArticle of New Constitution. We answer this inHampshire
89,the Your HBnegative. question passedthird asks whether byas the

House, any provision Hampshireviolates other of the New Constitution.
toHistorically, we have declined answer general inquiries on constitutional

and, ininfirmity thatkeeping practice, respectfullywith we decline to
(Weirs Beach),answer question. Opinionthe third the JusticesSee 134of

(1991).711,N.H. 717

I. Standard Reviewof

oursetting analysisBefore forth firstregarding your and second
questions, note properwe the standard of review. we interpret‘When

already effect,in theystatutes are construed to avoid conflict with
rightsconstitutional reasonablywherever thepossible.” Opinion Justicesof

(Certain Cases), 22, (1995)Evidence in Sexual Assault 140 N.H. 26
omitted).(quotation The appliessame standard when we proposedreview

legislation “for it is that [legislation]understood the if enacted will be
construed anharmoniously with individual’s inrights anyconstitutional

Thus,given Id. at incase.” 26-27. reviewing proposed legislation, as when
statute,we existingreview an “we it topresume be constitutional and will

not upondeclare it invalid except grounds.” Newinescapable Hampshire
Governor, 378, (2011)Health Care Assoc. v. 161 N.H. 385 (quotation

omitted). This means that “we will not hold to be[the act] unconstitutional
unless a clear and substantial conflict exists between it and the constitu­

omitted).tion.” Id. (quotation “It also means that when doubts exist as to
act],the constitutionality of a [legislative those doubts bemust resolved in

omitted).favor of Id.constitutionality.” (quotationits

II,II. Part Article 5

Your questionsecond whether requirementasks “the in HB 89 that the
attorney havegeneral joinmove to the state of New Hampshire as a
plaintiff lawsuit,in the within grant authoritythe broad offall[s] to the
general II,setcourt forth in Part 5 of HampshireArticle the New

II,constitution.” Part Article 5 theempowers legislature, among other
duties,forththings, limits,“to set the several and ofpowers, the several

civil militaryand officers of this state ... asso the same be not repugnant
CONST, II,or contrary to this constitution.” N.H. pt. art. 5.
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II, tolegislature5 theof Article authorizeslanguage PartplainThe
notdoingthat so doesonly to the extentof civil officersset the duties

constitution, thus, legislature’sthemakesconstitution. Thecontravene the
to constitutionalII, subjectto Part Article 5 otherauthority pursuant

Therefore, if settingthe of Powers Clause.Separationsuch asprovisions
constitution, actionthe then suchprovision ofdutyforth a violates another

II, confersPart Article 5authority”“fall ofgrantwithin the broaddoes not
ofSeparationif 89 theHB violateslegislature. Accordingly,theupon

constitution,” andto doesClause, contraryit is or“repugnant [our]Powers
forthauthority generalthe court setgrantthe of tonot “fall within broad

your dependsII, questionanswer to secondin Part Article 5.”Because our
first, your question.turn now to firstyourto weupon our answer

III. PowersSeparation of

HB would violate the ofquestion separationYour first whether 89asks
I,in Part Article 37 of the State Constitution.powers doctrine set forth

I, provides:Part Article 37

state, powersof the three essentialgovernmentIn the this
executive,thereof, wit, judicial, ought to belegislative, andto the

from, of, other,each as theindependentas andkept separate
admit, as is withof a free will or consistentgovernmentnature

thethat whole fabric ofthat chain of connection binds the
amity.in of union and■constitution one indissoluble bond

powers virtually everythe of inconcept separation“The of contained
tyrannyto the from thedesigned protect peopleAmerican constitution was

thegovernmentof which could result from accumulation of unbridled
Justices,the 121any government.” Opinionin one branch of thepower of

(1981).552,N.H. 556

oflong complete separation powersthat theacknowledged“We have
and thatgovernment,interfere with the efficient ofoperationwould

powerthe of each branch.”overlappingbe some ofconsequently there must
reality,this andrecognized politicalId. The drafters our constitutionof

government] ought keptto bepowers [ofthat the “three essentialprovided
other, afrom, of, as the nature of freeseparate independentand eachas

thatadmit, as with that chain of connectionwill or is consistentgovernment
of unityinfabric of the constitution one indissoluble bondbinds the whole

CONST, Justices,I, 37; 121Opinion the N.H.amity.” pt.and N.H. art see of
while, matter,Nonetheless, there must be somepracticalas aat 556.

Hampshiregovernment,of the Newamong the three branchesoverlapping
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of is when oneSeparation usurpsPowers Clause violated branch an
Assoc.,essential of another. New Health 161power Hampshire Care N.H.

at 386.
matter, legislature, byIn we consider the mandatingthis must whether

attorneythat the a ingeneral join Hampshire partythe State of New as the
law,federalopposing usurp powerFlorida case the would an essential of

Warden, Prison,the branch. N.H.Duquetteexecutive See v. State 154N.H.
737, (2007). We, therefore,747 begin by examining the constitutional
powers legislativeof the and executive branches.

II,Part 2 legislatureArticle of the State Constitution vests the with
legislativethe which“supreme power,” specifically powerincludes the to

laws, officers,make name certain civil and define the duties of “the several
CONST,military II, 5;civil and officers of this state.” N.H. art. seept. New

Assoc.,Hampshire Health 161 386. powersCare N.H. at These are among
the legislature’s powers.“essential”

panoply powers granted“The of to the byGovernor and Council the
279, 281Constitution... of this is v.Barry King,state extensive.” 106N.H.

(1965). II,Part 41 ofArticle the State thatprovidesConstitution the
Governor the “supreme magistrate.”1is executive The constitution makes
the Governor for“responsible the faithful execution of the laws.” N.H.
CONST, II, laws, therefore,art. 41.pt. The to ispower execute one of the

powers.”executive branch’s “essential
At directing attorneyissue whether the generalis to initiate a specific

lawsuit, bycivil here joining the State to an as aexisting plaintiff,case
would anusurp essential of Topower the executive branch. determine

HB 89 branch,whether would an essential ofusurp power the executive we
must examine the themeaning phraseof “faithful of theexecution laws” as

II,contained in Part 41.Article
inquiryWhen our us to arequires interpret provision constitution,of the

Trustees,we to purposemust look its and intent. N.H.Bd. Judicial Ret.of
(2010).State, 49,Plan v. 161 N.H.Sec’y 53 We first look to the naturalof

thesignificance byof words used the Id.framers. “The andsimplest most
constitution, sensible,obvious of a if ininterpretation itself most likelyis to

omitted).bybe that inpeoplemeant the its Id.adoption.” (quotation
‘While the constitution it now to be aas stands is considered as whole as

time,if one meaning particularenacted at to ascertain the of expressions it
may necessarybe to give attention to the circumstances which theyunder

1 Constitution,Hampshireit inWe use the term “Governor” because is the term the Newused
express opinionbut no as to whether the term to the Governor alone or alsorefers includes

the Executive Council.
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omitted). “By(quotationId. at 53-54of the instrument.”partsbecame
amendments, the courtand itshistorythe of the constitutionreviewing

partiesin theas the situation ofnearly possibleitself asplaceendeavors to
made, may gatherthat it their intentionthe the wasat time instrument

circum-used, surroundingin of thelightviewed thelanguagefrom the
(2005)President, 124,N.H. 133N.H. 152Baines v. Senatestances.”

omitted).(quotation

provision adoptedinterpreting meaningthe of a constitutionalWhen
they mustvote, meaningin thegive questionwill the wordsby popular we

to vote was cast. See Townto have had the electorate when thepresumedbe
(2008).State, 795, languageN.H. 799 “The usedSec’yv. 157Canaan ofof

aslegislaturein which controls thegreat paramountthe the lawby people
in thatexplainedand sensealwaysas is to be understoodpeople,well the

constitution and the laws werein it used at the time when thewhich was
omitted). indelegate’s(quotation We consider a statementsadopted.” Id.

interpretif thethe of an amendment the statementsdetermining meaning
plain meaning“in its and commonlanguageamendment’s accordance with

Trustees,object.”or Bd. N.H.purposereflective of its knownbeingwhile of
omitted).Plan, (quotation161 N.H. at 55Ret.Judicial

thefirst in 1776 after StateHampshire adoptedNew its constitution
383,Thomas,rule. 136 N.H.independent of British Warburton v.became

(1992). constitution, document, centered alltemporaryThis which was a388
a governorin the It did forgoverning power legislature. providethe Id. not

officer; independentforany providenor it anor other executive did
in reflected thepower legislatureId. “The centralization of thejudiciary.

royalof underpower governorsframers’ of the unchecked thedistrust
rule.”England’s Id.

in Id.until 1784. At thattemporaryThe 1776 constitution remained effect
37,I,time, Clause, Part Article added to theof Powers wasSeparationthe

II, 41,which, time,constitution, for first created theas was Part Article the
of OF THEa branch See MANUALseparate government.executive as

(1902). executive[,]116, the109, applied“As to the125-30CONSTITUTION
I, legislativeitPart Article is to fromprotectprimary purpose [of 37]

(1978).582,Justices, 118 N.H. 585encroachment.” theOpinion of
1784,II, in it41 first of our constitutionpartWhen Part Article became

magistrateexecutive who shall beonly: supreme“There shall be aprovided
andHampshire,the of whose title shallPresident of Newstyled The State

Constitution, 1792,at In this125.Excellency.” supraHis Manual thebe of
the to theto the name of executivesingle changesentence was amended

147,Id. at 177.Governor.
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41,II,The in Articlegrant power makingof Part the Governor the
than a“supreme magistrate,” “somethingexecutive is more verbal adorn­
omitted).Barry,ment of the 106 at 281 It(quotation “impliesoffice.” N.H.

powersuch as will secure an efficient execution of the laws.” v.State
(Kan. 1911).Dawson, 360,119P. 363 The empowered1792 constitution the

powerto this ofimplement grant by conveningGovernor the Executive
state,orderingCouncil “for and the of thedirecting accordingaffairs the to

II,land,” 281;Barry,laws of the N.H. CONST. art. 62. 106pt. See N.H. at
HampshireMarshall,see also S. The ANew State Constitution:

(2004).Reference 177Guide
II, later,Part nearlyArticle 41 was next inyearsamended two hundred

1966, as a result the 1964 Opinionof constitutional convention. See theof
Justices, (1973).141,113 N.H. 148 “Allbut the first sentence of this article

M;added bywas the constitutional amendment in 1966.” see JOURNALOF
(June287, 289, 292,313, 10,1964).Constitutional Convention 315 As

convention, II,a result of the 1964constitutional Part Article 41 now reads:

be a supremeThere shall magistrate,executive who shall be
styled the Governor of the of New Hampshire,State and whose
title shall His Excellency.be The executive ofpower the state is

invested governor. governor responsiblethe The shall be for the
faithful execution of may, bythe laws. He appropriate court action
or brought state,in the name ofproceeding the enforce compli-
ance any legislative mandate,with constitutional or or restrain

anyviolation legislativeof constitutional power, duty,or or right,
officer,by any department agencyor of the authoritystate. This

shall not anybe construed to authorize oraction proceedings
against judicialthe orlegislative branches.

amended, II,As 41Part Article makes clear that the isGovernor
responsible for “the faithful ofexecution the It also anprovideslaws.”
additional for power:method thisimplementing maythe Governor initiate
court actions in the name of to compliance anythe state “enforce with
constitutional or legislative mandate” or to any“restrain violation of

officer,constitutional or legislative power, duty, anyor right by department
agencyor of As Opinion Justices,the state.” we noted in the 113 atN.H.of

148, II,the amendments to Part Article 41 dutywere intended “to impose a
the toupon carry legislativeexecutive out the mandates as well as to

enforce requirements.”constitutional
delegatesStatements of at the 1964 constitutional convention as well as

ballot question posedthe to confirm interpretation.the voters this The
II,to 41ratified amendments Part Article had intheir Resolutiongenesis

of58 the 1964constitutional convention.See JOURNALOF CONSTITUTIONAL
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(index). a “estab-CONVENTION, 58 was resolutionResolutionsupra at 404
departmentsexecutivegovernor, placingin thepowerthe executivelishing

of theand him with executionchargingunder supervision,the state hisof
voters,the purposeto itsquestion posedto the ballotAccordinglaws.” Id.

byof governorthe theclarify powersreinforce executive“to andwas
shall bepower,the executivethat he be vested withshallproviding

by legalmay appropriateof laws andfor faithful execution theresponsible
within the executivelegislativeand mandatesenforce constitutionalaction

atId. 309.branch.”
governorthepermits“The new Resolution 58delegate explained,oneAs

and now he must enforceto affairs of the Statecontinue direct theto
Thismandates, and duties.” Id. at 288.powers, rightslegislativeforrespect

intended to beexplained that the ratified amendments werealsodelegate
See As he stated:separation powers.the of of id.with doctrineconsistent

of is essential toseparation powers]know [ofNow we the doctrine
government requires imple-and we know it constantAmerican

itauthority,the needsmentation. Whenever executive branch
Only Legislaturethe manufactureslegislatecannot one word.

enforcement, itauthority. Court needs betterthe GeneralIf
areor restrain violations. Thesecompliancecannot enforce

executive functions.

added).(emphasisId.
II, 41the of Part Article is tohistory purposeThis reveals that intended

the exclusive to the law. Seegrant powerthe executive branch enforce
(1928)Islands, 189, (“Legislative277 202v. U.S.Springer Philippine

laws, Theauthority... is the to make but not to enforce them ....power
].”). as welllatter executive Enforcement “includes criminal[is an] function[

(Miss.McPhail, 387, 1938);180process.”as civil State v. So. 390 see United
456, (1996) (enforcing464 criminal laws isArmstrong,v. 517 U.S.States

omitted));of the“special (quotation Buckleythe executiveprovince”within
Valeo, 1, 138 (1976); Community424 U.S. see v. CornerstoneRileyv. also

(Ala. 2010).Outreach, 704,57 720 As the Second Court ofSo. 3d Circuit
.explained,has “The Branch . . the exclusiveAppeals Executive has

onlynot decide whether to but also to decide whichauthority prosecute,to
sections, carry varyingofstatutory may penaltiesalternative whichof

v.charged violating.”the with Statesseverity, defendant will be United
(2d 2008).Sanchez, 651,517 F.3d 670 Cir.

for civilactions onresponsible initiatingThe executivebranch is also
observed,Court hasSupreme “[a]of the State. As the United Statesbehalf

law,”a 424 U.S.remedy Buckley,the for breach of thelawsuit is ultimate
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138, it Hampshireat and is the Governor whom the New Constitution
CONST,laws,”of the“responsiblemakes for the faithful execution N.H. pt.

II, Green,41; 1031, 1036Bd. v.Throughart. see State Ethics 545 2dSo.of
(La. 1989) (“The authority traditionallyto file a hascivil lawsuit been held

laws,”an powerto execution of the the ensure that theconstitute and to
•faithfully governorlaws are executed is committed to the under the

Constitution.).Louisiana
HB essentialusurp power89 would this because it would divest the

entirelyexecutive branch of its to decide toauthority whether initiate a
particular branch,action on ofpartcivil the the State. The not theexecutive

branch,legislative empowered protectis to the interests of the people by
thattaking faithfullycare the laws are executed. As Unitedthe States

Supreme has theexplained, power “exemplifiedCourt enforcement by its
relief,discretionary power to seek judicial authorityis that cannot possibly

be as in ofregarded merely legislativeaid the function.” 424Buckley, U.S.
at “special138. Enforcement actions are within the province” of the

omitted).executive. atArmstrong, (quotation517 U.S. 464

executive, branch,It is the the legislativenot in which the constitu­
“supreme authoritytion vests the toexecutive” determine whether it inis

the public litigate particular Necessarily,interest to a matter. this includes
the specificdecision not to initiate a civil on partaction the of the State. The

powerexecutive branch alone the decidehas to the interest inState’s
enacted,Iflitigation. HB 89’s of anusurpation exclusively executive

function would violate the ofseparation powers Opiniondoctrine. See theof
Justices, 714, (1987).N.H.129 718-19

Senate, SpeakerThe MajorityO’Brien and Leader argueBettencourt
that HB amounts thannothing89 to more ofexercise one of the

i.e.,legislature’s duties,essential powers, “to set forth the several powers,
limits,and theof several civiland officers of ...military this state so as the

CONST,repugnantsame be not contrary II,or to this constitution.” pt.N.H.
noted, however,art. 5. previously legislature’sAs powerthe to set forth

duties of and military bycivil officers is constrained other constitutional
provisions.

Here, HB 89 would a specific by attorneymandate action the general
that theimplicates powerexecutive branch’s to enforce the Inlaw.

— —mandating jointhis action to a on aspecific particularlawsuit side the
legislature prescribewould exceed its authority to the duties of the

In itattorney general. so would the ofdoing, deprive executive its essential
inpower to determine the interest civil litigation.State’s While the

legislature responsible settingis for forth the duties of “the several civiland
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one ofusurpsthatwayin astate,” not do somayitof thismilitary officers
powers.essentialthe executive branch’s

Thebranch.of the executivethe headMoreover, isthe Governor
branch, and is a constitu­the executivea member ofisattorney general

II,Parttopursuantandofficer, Councilby the Governorappointedtional
Justices,theOpinionSeeConstitution.Hampshirethe NewArticle 46 of of

magis­executive(1975). “supremeis the159, The161 Governor115 N.H.
CONST, authorityhighesthas theII, art. 41. The Governorpt.trate.” N.H.

“appropriateinitiate anbranch, authority toincluding thein the executive
any constitutionalwithcomplianceto “enforceor proceeding”court action

orconstitutionalmandate, anyofor restrain violationlegislativeor
theofficer, or ofdepartment agencyby anyduty, right,orlegislative power,

“supremeaspositionThus, constitutionalthe Governor’sgivenstate.” Id.
the Governor’srecognizesHampshire lawNewmagistrate,”executive

actions on behalfpendinginattorney appeartogeneraldirect thetopower
(“The in(2003) may, anyand councilgovernorRSA 7:9of the State. See

attorney generalto therepresentpending,whereverproceeding,action or
of the people,of the state orthe interestsprotecttoappearthat he should

toduty appear.”).it be histhereuponand shall
of civil orfrom “the kindFlorida casethedistinguishesThe Senate

com-Attorney typicallyGeneralthat theactioncriminal enforcement
observes,case,”ordinary“In the Senateanof the state.”mences on behalf

the criminalindictment to enforcea criminalAttorney bringsGeneral“the
it, or an enforcementviolatedto havean individual believedagainstlaw

Thewrong.”a civilto have committeda believedagainst personaction
case, notcouldlegislaturein a theacknowledges that suchimpliedlySenate

wayanyin particularhis discretionto exerciseattorney generalthedirect
— doing.from soor to refrainpersona specificto indict or sue

“policy-orientedIt iscase, is different.argues,theThe Florida Senate
lawmakingcase, democratically -electedand, in such a “[t]helitigation,”

action.” “Incourse ofdirect the state’sshouldgovernmentof thesectors
notasserts, mayinterest“the state’sthe Senatelitigation,”policy-oriented

case,the and on whichto enterclear,” deciding “[w]hetherandalways be
legalthandecisionspolicycharacterized asside, much more properlyare
thisBettencourt shareLeaderMajorityandSpeaker O’Briendecisions.”
thejoinwhether tothat the decisionoveremphasizedcannot beview: “[I]t

decision, decision.”legalnot aa politicaliscase][Florida

Senate, andO’BrienSpeakerthepressed byargumentsThe
of thepurposetheimply that becauseLeader BettencourtMajority

based, thearising out ofattorney general politicallyisto themandate
However, thefunction, ends there.inquirythepolicy-makinglegislature’s
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authority jointopolicy-making determine whether the State should the
bydelegatedFlorida lawsuit has been the constitution to the executive

executive, branch,branch. the inlegislativeIt is the not which the
powerconstitution the to in anyvests determine the State’s interest

litigation.
The Senate observes that HB 89 “is not the first time” that the

legislature attorney generalthe aspecifichas directed to take action in
1994,The Senate inpending passedcase. notes that the alegislature law

mandating attorney general “pursue.the to settlement of the border
dispute the of Hampshirebetween state New and the of Maine.”state Laws
1994, 264:2.

First,uponThe Senate’s reliance law is misplaced. althoughthis the
attorney general apparently separation of powers questionsraised about

court, and, thus,this he never it inlegislation, challenged there was never
any definitive determination as the law’s constitutionality.to We are the

Below,final arbiter of disputes,State constitutional Petition 151 N.H. atof
139, 1994,and we were never called upon constitutionalityto consider the of
264:2 or lawany directing attorneyother the togeneral specifictake a
action in particulara civil case.

Second, 1994,264:2,Laws a general attorneydirective to the general to
settlement,”“pursue 89,is qualitatively different from HB a specific

legislative that attorney general onlycommand the not enter the Florida
case but do so on the side of v.plaintiffs. Wyman,the Nelson 99 N.H.Cf.
33, (1954) (legislature37-39 directmay toattorney general conduct
investigation report findings legislature).and to suggestionThere is no that

1994,the purpose of Laws 264:2 to require attorney generalwas the to
settle disputethe border under allany and circumstances and regardless of

resolution,his the anyassessment of merits of particular and as the Senate
acknowledges, the border dispute was not in fact settled. See New

(2001).Maine,Hampshire v. 532 U.S. 742
Speaker O’Brien and Majority Leader Bettencourt also rely upon

legislative precedent. They argue legislature’sthat the “[cjontemporaneous
[construction” is relevant to the meaningdetermine of the constitutional
provisions Warburton, However,at issue. See 136 N.H. at 389. the
precedents 1790’s,which fromupon they rely, the 1780’s and are not

II, 41,with“[cjontemporaneous” the 1966 amendments to Part Article
which were to strengthenedintended “vest in the Governor executive
power Justices,and theresponsibility.” Opinion N.H. at113 148. Howof
the legislature interpreted II,Part 41 inArticle the 1780’sand 1790’sis of
little in inhelp determining meaning lightits of the 1966 constitutional
amendments.
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HBreasons, thatwe concludestatedall of the aboveforAccordingly,
toasthe decisionbranchfrom the executiveentirely89, removeswhich

the executiveusurpwouldlitigation,a topartythe asjointo Statewhether
Therefore, opinion,in ourthe law.and enforceto executepowerbranch’s

of Powers ClauseHouse, Separationtheviolates89, by thepassedHB as
notthat HB 89 doescase, it followsthebeingThatunconstitutional.and is

forth incourt setgeneralauthority to theofgrantthe broad“fall within
constitution.”II, Hampshirethe NewArticle 5 ofPart
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William, of anConcord, supportina memorandumof filedChapman,L.
question presented.the firstanswer toaffirmative

a., ina memorandumfiledattorney general, &Delaney,A.Michael
questions presentedand thirdto the firstof affirmative answerssupport

question presented.secondanswer to thenegativeand a
(Richard onP.C., J. LehmannofGarvey, ConcordLeonard &Douglas,

Hampshireof the Newmemorandum), on behalffiled a memorandumthe
questionsthirdto the first andanswerssupport negativein ofSenate

presented.questionto the secondan affirmative answerandpresented
Manchester, filed aGlahn, H. ofTaylor,III and PatrickAWilbur

Attorneyofof the Officeof former memberson behalfmemorandum
firstanswers to thein of affirmativeHampshire supportNewGeneral of

questions presented.and third
inMcClammer, Jr., Charlestown, a memorandumfiledofUpshurJames

question presented.to the firstof an affirmative answersupport
(Edward the memoran-C. Mosca onof ManchesterOffice,Mosca Law

O’Brien, andSpeaker,dum), on behalf of Williamfiled a memorandum
ofLeader, HouseBettencourt, Hampshireof the NewMajorityDavid J.

and thirdto the firstnegativein of answerssupportRepresentatives,
questionthe secondanswer toand an affirmativepresentedquestions

presented.
(Michael Thomas G.andHealth, of J. Cohenfor ConcordNH Voices

of anmemorandum), supportina memorandumfiledon theBunnell
presented.questionanswer to the firstaffirmative
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Yasse, London,J. New filed a in of anGregory supportof memorandum
questionaffirmative answer to the first presented.

Grafton
2010-042No.

HampshireThe State of New

v.

Ryan LaPlaca

Argued: 10,March 2011
Opinion 28,Issued: 2011June


