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HennikerTown of

5,MayArgued: 2011
15,Opinion 2011Issued: June

{Howard, Lane, on the brief andP.C., B. Jr.of KeeneBentley,Lane &
orally), plaintiff.for the

andLLP, L. on the briefMayerHatfield, of ConcordUpton {Barton&
orally), for the defendant.

LLC,DALIANIS, Management, appealsThe Russell Forestplaintiff,C.J.
J.){McNamara, the decision ofupholdingCourtSuperiorthe order of the

(ZBA) defendant, Town of Hennikerof theadjustmentboard ofzoningthe
itroad after was(Town), privatedid not become ahighwaythat a public

vote. affirm.by a Town Wediscontinued
in wasRoad Hennikerfacts. Bowersfollowingrecord reveals theThe

1895,inmeetingin 1797. At a Townpublic highwayout as aoriginally laid
Road.BowersTown voted to discontinuethe

(the in Hennikerproperty)a of landpurchased parcelHansonTimothy
Road, property, providesneighboringruns over ain Bowers which2002.

ownersneighboring propertytheproperty.to the Becauseonlythe access
Hansonproperty,Road to access theuse of Bowersdisputed Hanson’s

trialrights.of his Theclarificationseekingin courtbrought superiorsuit
in to accessway Road]of“right [BowersHanson had acourt concluded that

Road to access hisBowerseasement over“prescriptiveand aproperty”his
property.”
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Industries, Inc., 2009,in InpropertyHanson sold the to Cersosimo 2008.
the property plaintiff,Cersosimo sold to the which to theapplied Townfor

a to construct abuilding permit single-family home.
plaintiff’s permitaFollowing public hearing building application,on the

the rejected upon provisionsboard of selectmen it based “the of RSA
674:41, III, byas cited our in previous correspondence.”town counsel See

(2008).674:41, III fromRSA The letter Town counsel stated: “The
[highway] satisfy anydiscontinued does not of the enumerated criteria as

I(a)-(e)].674:41, Rather,set forth in it private right-of-way[RSA is a
accessing highway. plaintiff’s]a Class VI doesproperty[The not have

(2008).frontage, 674:41,1but rather a Seeright-of-way.” RSA
ZBA,The toplaintiff appealed upheldthe which the selectmen’s decision.

so,In ZBA itdoing the stated that “found inno error the Selectmen’s
decision because this lot has frontageno road and is accessible only by
private decision,easement.” The superior upheldcourt the ZBA’s and this
appeal followed.

zoning Warner,Our review in Harringtoncases is limited. v. Town 152of
(2005).74,N.H. 77 Factual of the ZBAfindings primaare deemed facie

lawful and reasonable and will set bynot be aside the courtsuperior absent
law,errors of unless the court persuaded by probabilitiesis a balance of on

Id.;the itevidence before that the ZBA decision is unreasonable. see RSA
(2008).677:6 will uphold superiorWe the court’s decision unless the

evidence not support legallydoes it or it is Harrington,erroneous. 152
N.H. at 77.

674:41,1,Pursuant to RSA building permita shall be issuednot “unless
the givingstreet access to the whichupon buildinglot such is proposed to
be placed” meets one of the inrequirements subparagraphsenumerated
(a)-(e), one of which is that givingthe street access to the lot is a “private
road,” that, case,inprovided as the governing bodythis local allows

674:41,1(d).to onbuildings be built such RSA plaintiffroads. The asserts
only that inthe discontinued this ahighway “privatecase is road.”
Accordingly, we need not consider the other subparagraphs.

(1978),Dunbarton,Grossman v. Town 118N.H. 519 controls this case.of
In Grossman, a town voted in to1876 discontinue a of aportion public
highway. Id. at 520-21.The vote was recorded as:

Voted. That the Road leading from near N.William Fuller’s to
Benjamin Perley’s be discontinued as a HighwayPublic but that
the ofowners land on ofsaid line Road shall be entitled to the

privilegessame and asconveniences heretofore and that said
Road ashall be Private soway designated.and
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nothowever, vote didomitted). concluded, that the town’sWe(quotationId.
Id. at 522.way.into a privatehighwaydiscontinuedconvert the

discontinued,wasroad in Grossmanthe time thethat atobservedWe
ways andhighways, privatelay publicto outauthoritythetowns had

however, a townbars; alternatives“[t]heandsubject gatestowaysprivate
applicableId. Thenot as extensive.”werediscontinuing highwayin ahad

vote ofbymayin be discontinueda town“Highwaysin stated:statute 1876
forchapterin 65(1867). GSprovisionThere was no65:1the town ....” GS

otheranythingtohighwayan open publicthe status ofchangea town to
Accord-Grossman, at 521.118 N.H.highway.totallya discontinuedthan

anythingintohighwaytheto convertattemptheld that the town’singly, we
ineffective, the town’sandfully highway [was]“a discontinuedother than

Id.highway.”thetotallyvote discontinued

in(1878), in effect71:1 which wasby GLgovernedThe instant case is
71:1is identicalBowers Road. GLvoted to discontinuewhen the Town1895

therefore,Grossman, and, the Town wasinin effectto the statute
Road, highway.a SeepublicBowerstotallyto discontinueonlypermitted

itroad when wasprivatemade Bowers Road acould not haveid. The Town
toattemptin of a laterdiscontinued, no evidence the recordand there is

(owner(2009) no accessstatus, withsee RSA 231:22its discontinuedchange
subject to barslayout,tomay petition selectmenby public highwayto land

located).highway waspreviously discontinuedhighwayand a wheregates,
Road is a road.Therefore, privatethat Bowerswe cannot conclude

has anplaintiffthat thethe trial court’s determinationBecause
on we assume withoutappeal,Road is not before useasement over Bowers

However, a “streetqualifiesan asit correct. easementdeciding that is
forth in RSAif it one of the criteria setonlyto a lot” meetsgiving access

674:41, not a674:41,1(a)-(e). privateIII. Because Bowers Road isSee RSA
674:41,1(d). plaintiffof Theroad, requirementsmeet the RSAit does not

therefore, theapplies;other of the statuteargue any provisiondoes not that
674:41,1, III.See RSAbuilding permit application.ZBA thelawfully denied

the ZBA’sdenialupholdingtrial court’s decisionAccordingly, we affirm the
building permit application.plaintiff’sof the

Affirmed.

Conboy Lynn, JJ., concurred.Duggan, Hicks, and


