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(Nicholasattorney Cort,A. Delaney, generalMichael assistant attorney
general, orally),on the brief and for the State.

Hausman, defender, Concord,Stephanie appellateassistant of on the
orally, forbrief and the defendant.

Hicks, J.),jury {Brown, defendant,After a in SuperiorJ. trial Court the
Lopez, felonyLuis was convicted of one count of theendangering welfare
child, 639:3, (2007),of a see RSA III and seven misdemeanor counts of

child, 639:3,1 (2007).the aendangering welfare of see RSA On appeal, he
himargues that the trial in findingcourt erred sufficient toevidence convict

on the felony count. We affirm.
juryThe could have the followingfound facts. Between December 2006

2007,September victim, L.R,and mother,the defendant lived with the her
H.W., and H.W.’s youngtwo other children. L.P. turned eleven that

time,summer. During enjoyedthat L.P. watching the television show
Model,”Top“America’sNext which she described as aboutbeing “regular

girls that to bewant models.” She wanted be a pretendto model and would
clothes,to be by “puttingone on appropriate and at inlooking the[herself]

mirror.”
2007,In June the began using phonedefendant his cell to take
of L.P.photographs Some of the werephotographs benign, showing, for

instance, Others, however,L.P. with her her siblings.cat or were of L.P.
wearing her clothingmother’s and andlingerie some were sexually
suggestive. The ifdefendant told L.P. that she told aboutanyone the

if them,orphotographs, anyone found out about she would be taken from
family.her

occasion,On one the defendant asked toL.P. take offall herof clothes for
picture.a L.P. believed that the requestdefendant made inthis her

bedroom, refused,shebut could not remember. L.P.When the defendant
went and a cigarette.downstairs smoked

September 20,2007,On H.W. discovered of photographssome the on the
phonedefendant’s cell and contacted the Thepolice. police recovered 155

cards,theimages phonefrom memorydefendant’s and its of which 116
trial,were Atof L.P. MarkDetective Dumas of the Concord Police

Department testified that out of those photographs, good percent-116 “a
age objectionable.”. . . were
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felony-ofone countcharges includingonwas triedThe defendant
L.P. “tochild, that he solicitedallegeda whichthe welfare ofendangering

representationa visualcreatingthe ofpurposeclothes fortake off all her
case, tohe movedtheAt the close of State’spicture.”pornographicto a

court deniedThe trialinsufficient evidence.charge forfelonythedismiss
charge.thata verdict onguiltyreturnedjurymotion and thethe

evidencethere was insufficientargues thatthe defendantappeal,On
standardof a child. Ourthe welfarefelony endangeringhim ofguiltyto find

motion to dismissof a defendant’sthe trial court’s denialfor review of
evidence is well established.sufficiency of theuponbased the

evidence,the thesufficiencyto the ofchallengehisprevail uponTo
fact, all ofviewingofthat no rational trierprovemustdefendant

in mostlightfrom it theall reasonable inferencesthe evidence and
State, a reasonableguilt beyondhave foundto the couldfavorable

circumstantial, it must excludesolelyisdoubt. the evidenceWhen
standard,this how-guilt. Underexceptall rational conclusions

toever, lightin the most favorableconsider the evidencewe still
context,in not inevidentiary itemand examine eachthe State

isolation.

omitted).(2010)Fandozzi, 773, (quotationN.H. 782v. 159State
of child endan-statutorythe variantchargedwas withThe defendant

639:3, III, inprovides part:in whichset forth RSAgerment

ageunder the of 16 toany person of a childbysolicitation[T]he
649-A:2,III for theactivity byin as defined RSAengage sexual

in RSAa as definedcreating representationof visualpurpose
649-A:2,IV, byin as defined RSAengage penetrationor to sexual

child.632-A:l, V, the welfare of suchendangeringconstitutes

649-A:2,committed, III definedRSAthe act waschargedAt the time
activity” as:“[s]exual

masturbation, person’sof the actor’s or othertouchinghuman the
relationship,a sexualin the context of sexualorganssexual

simulated, whetherperverted,normal orintercourse actual or
or sex or betweenoppositemembers of the samealone or between

animals, flagel-the genitals,lewd exhibitions ofanyhumans and
lation or torture.

2008).(2007) (amended activity atsexual649-A-.2, specificIII TheRSA
genitals.of theis a lewd exhibitionissue here
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aThe has not what lewdlegislature defined constitutes exhibition of
havegenitals, directlythe nor we addressed the issue. We find instructive

(S.D.Dost,the in v. Supp.factors articulated United States 636 F. 828 Cal.
(9th1986), 1987),1231 nom.aff'd, 813 F.2d Cir. and sub United Statesaff'd
(9th 1987),Wiegand,v. 812 F.2d 1239 to whether a“determin[e]Cir. visual

of minor ofdepiction genitalsa constitutes a lascivious exhibition the or
omitted).Dost,pubic (quotationarea.” 636 F. Supp. at 832 We discern no

meaningful termsdistinction between the “lewd” and “lascivious.” See
1239, 1243(9th 1987)Wiegand,United States v. 812 F.2d (notingCir. that

“ ”).in meaningis no different its than also acceptl[l]ascivious’ ‘lewd’ We
child,the depictiondefendant’s contention that a visual of mere of anudity

more, a of State,without is not lewd exhibition the Tovar v.genitals. See 165
(Tex. 2005)785, 790,S.W.3d 791 App. (noting that offenses “requir[ing]

genitals byevidence of lewd exhibition of child” “not[a] do criminalize mere
minors”).nudity of

Dost analysis determiningUnder the for the lewdness of a visual
depiction, factors,trier of fact“the should look to the following among any

Dost,may case,”others that be relevant in particularthe 636 F. Supp. at
832:

1)whether the focal visualpoint depictionof the is on the child’s
area;genitalia or pubic

2) the thesettingwhether of visual isdepiction sexually
i.e., insuggestive, placea or pose generally associated with sexual

activity;
3) whether the child is in andepicted pose,unnatural or in

attire, child;inappropriate considering the age of the
4) clothed, nude;whether the child orfully partiallyis or
5) whether the visual depiction suggests coynesssexual or a

willingness to inengage activity;sexual
6) whether the visual isdepiction designedintended or to elicit

a insexual theresponse viewer.

Id. Not all must be to reachpresentfactors a determination that a visual
depiction genitals.is a exhibition oflewd the See id.

arguesThe thatdefendant the evidence at trial insufficient provewas to
that the solicited adefendant from L.P. lewd exhibition of the genitals. He

“requestcontends that did mentionhis not L.P.’s genitals, anything specific
picture,about the orproposed any posingdirection as to other than a

request that be provedshe unclothed.” He asserts that the onlyevidence
that he a of“requested picture Notably,naked L.P.” he “does not dispute



157

represen-to create a visualpurposeof hissufficiency of the evidencethe
genitals.”of L.P.’station of a lewd exhibition

picturefor a nuderequestdefendant’sarguesThe that theState
theand[L.P.]“in of all his behavior towardviewed the contextmust be

“thetaken,” light,taken in thatand thatactuallyhe hadphotographs
inengageher tosolicitingto show that he waswas then sufficientevidence

all of the evidence‘Viewingthatagreeof her Wegenitals.”a lewd exhibition
to thein most favorablelightfrom it theand all reasonable inferences

omitted), trier ofa rationalState,” Fandozzi, (quotationN.H. at 782159
L.P. for a photographthat the defendant solicitedfact could have concluded

the Dostgenitalsof the undera lewd exhibitionthat would constitute
analysis.

thatthe defendant she wasbyL.P. about taken of herpicturestestified
words, werenot, pictureswith.” stated these“okayin the Sheprosecutor’s

testified that thein or her mother’s bedroom. Shetaken her bedroom
clothingher or her mother’sbringwould her articles of eitherdefendant

juryposes.”“tell to do Theputtell her to them on. He would also [her]and
to the seven misdemeanorphotographs,at least seven connectedsaw

counts, sexually suggestive poses settings,L.P. inthat showed and/or
outsexually clothing. photographs croppedSome of thewearing suggestive

head, juryThe couldsome focused on her breasts or buttocks.L.P.’s while
were “intended or de-reasonably depictionsconclude that these visual

Dost,in F. at 832.Supp.to elicit a sexual the viewer.” 636signed response
occasion, the defendant asked her totestimonyL.P.’s affirmed that on one

evidence, aall a In the context of suchpicture.take her clothes off for
a nudeinfer that the defendant’s solicitation ofjuryreasonable could

photographsa to the sevenrequest picturewas a for similarphotograph
a for acharges, request picturethe misdemeanor and thus wasunderlying

most, all,satisfythat would if not of the Dost factors.
however, inthat the evidence and theargues, photographsThe defendant

his for a nuderequestother actions cannot be used to informdefendant’s
the order in which thetestimonybecause L.P.’s did not establishpicture

occurred. He argues:events

actions took before hisplaceWithout evidence that other[his]
othermeaning,to its theserequest, and therefore contributed

that, askingto in hersupply proveacts do not a context sufficient
a requesta he communicated-picture,to remove her clothes for

to a lewd exhibition ofphotograph amountingthat she submit to a
her genitals.

disagree.We
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First, there was no of an order Thedisagreewe that evidence of events.
placethat the solicitation took between andevidence established June

Dumas that the recovered didimages2007. Detective testifiedSeptember
data,”contain so he the onspecificnot “access could not determine dates

Nevertheless,orthey were taken deleted. he stated that “withinwhich
L.P.], inclearly116 of there to be[photographs appeared somewhereth[e]

be,of and thenphotographs,a series there also to what I wouldappeared
describe, a whenprogression photographs. They readily apparentof were
I looked at that 116.” further testified:He

of Iphotos lookingSo there was a was at. Thatrange range went
from you’d expectlike to see a inartistic-type photographs, child

hat,a colorful incatalog maybe funnywith clothes a posing. They
that,verywere in nature. therebenign And then were ones

me,appeared very sexuallyto in nature.oriented

addition,In askedprosecutor anythe L.P. whether “there ever[were]
thatpictures took that kind ofjust silly, pictures,”[the defendant] were fun

which L.P. responded, phone.”to “When he first thegot

may“The trier of fact draw reasonable inferences from provedfacts
inferences,alsoand inferences from facts found a result ofas other

they canprovided reasonablybe drawn therefrom.” State v. 159Kelley,
(2009).449, 455N.H. A juryreasonable could infer from L.P.’sDumas’ and

testimony taken,that athere was certain order to the photographs
toprogressing benign sexuallyfrom suggestive. Although the evidence did

pinpointnot when the solicitation of a nude inphotograph occurred relation
taken,to other acts of the or suggestive picturesdefendant the theactually

when,couldjury draw an inference as to in progression bythe described
L.P., taken,Dumas and in context photographsand the of all of the asuch

likelyrequest place.took An inference that requestthe would have followed
sexuallyat least some of suggestivethe clothed notphotographs would be

unreasonable.
Furthermore, saywe cannot that couldjury interpretthe not the

defendant’s for a nude inrequest photograph light of the suggestive
clothed, acts,photographs of L.P. as well as even if theyhis other took place

the request.after The defendant’s citation for the thatpropositionof a case
Com., (Va.688,acts canprior request,inform a see Foster v. 369 S.E.2d 697

1988),App.Ct. does not establish the converse thatproposition subsequent
may not to asupply meaningacts solicitation. We note that in v.People

(Ill.Braddock, 712, 2004),809 720 App.N.E.2d Ct. the court found that the
meaning of words a forconstituting prostitutionsolicitation was “rein­

addition,by spokewords the defendant solicitation. In inforce[d]” after the
threatening,the context of criminal some have ruled that subsequentcourts
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the offense.to constitutemeaning ambiguous allegedto wordsgivecanacts
(Ct.Martinez,instance, Rptr. App.Cal. 2d 303Thus, for in v. 62People

giveactivities the threat1997), the afterthe court stated that “[d]efendant’s
hehe whenimplyand that meant serious businessmeaning to the words

Mendoza,309; v.Martinez, seeRptr. People62 Cal. 2d atmade the threat.”
(Ct. 1997), on728, 732, by statuteApp. superseded733Rptr.69 Cal. 2d

(Ct.Franz, App.2d 773People Rptr.as in v. 106 Cal.grounds,other stated
2001). all theentitled to consider ofjurythat the wasWe conclude

meaning of the defendant’scircumstances to determine thesurrounding
L.R, requestthatparticularlyfor a nude of whenrequest photograph

116continuing producingtime a series of eventsduringsomeoccurred
L.R, over asexually suggestive,of weremanyof whichphotographs

relatively period of time.short
provethat the evidence was insufficient toarguesThe defendant next

(StateN.H. v.L.P. all. He Statethat he solicited at cites Petition of of
(2008), plain meaningin we that157N.H. 229 which statedLaporte), “[t]he

” Laporte,‘to 157 N.H. at 232strongly urge.’is ‘to entice’ orof solicitation
Dictionary 2169Third InternationalNew(quoting Webster’s

2002)). a(unabridged arguesHe then that words connote“[t]heseed.
abeyond simply making request.entreaty through methodsdetermined

” henot mean ask.’ The defendant concedes thatConversely, solicit does ‘to
below, that “the trialnot have this but assertsmay preserved argument

in evidence.”plain findingcommitted error sufficientcourt

“(1) (2)error;must an therequires:Our error rule there beplain
(3) (4) therights;the error must affect substantial andplain;error must be

fairness, reputationthe or ofseriously integrity publicmust affecterror
(2005).MacInnes, 732, findv. 151 N.H. 737 Wejudicial proceedings.” State

no error.

whether, the urges, “mean[]We need not decide as State solicit does
(Mich.162, 171 2001),ask,” becausePfaffle, App.v. 632 Ct.Peopleto N.W.2d

inargument that evidence thisagree the State’s alternative thewe with
ownto solicitation under the defendant’s definitionprovecase was sufficient

argues:“to entice.” The Stateof

met the of “toeasilydefendant’s behavior here definition[T]he
. .request. [shouldof the defendant’sentice.”. .. evidence[T]he

case,thein entire context of where the defendantbe theviewed]
in of thatmodeling advantageinterest and tookknew of [LR.’s]

for 116 otherby causing pose photographs,to[L.P.]interest
inoffensive, at least of whichmany that were but sevenincluding
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were sexually suggestive. The jury could infer that he was
building up to the atrequest byissue progressively encouraging

ambition.[L.R’s]

(Citations omitted.) inagree evidence,We that alllight of the a rational jury
could find that the defendant enticed L.P. by toplaying her ambition to be
a model thatand “his request that she pose nude thewas culmination of a
sequence intended gainto her trust and confidence so that she posewould
for pornography.”

We conclude that the evidence was sufficient to prove both that the
defendant inengaged “solicitation” within the meaning 639:3,of RSA III
and that objectthe of the solicitation was a “lewd of theexhibition^
genitals” 649-A:2,within the meaning of RSA III.

Affirmed.

DALIANIS, C.J., DUGGAN,and LYNN, JJ.,CONBOY and concurred.
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