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(TheaS.Kalman, Law, P.C.,F. AttorneySumner at of Plaistow Valvanis
brief,F. on Kalman theorally),and Sumner Kalman the and Mr. for

defendant.

Hicks, V.plaintiffs, George by GeorgeJ. The Adelaide Homesd/b/a
(Homes defendant,and Rick Alby George, appeal, Hoytand the &George)
Sons, J.).Inc., rulingsfrom of the Trialcross-appeals, (McHugh,Court We

in inpart, part,affirm vacate and remand.
followingThe supports procedural history.record the facts and Homes

aby George developerwas the of residential estate developmentreal
son,known as Estates in Rick George,Esther’s Newton. Adelaide George’s

for by George buildingworked Homes for the development.houses
Builders,Esther’s loansbyEstates was financed from EML which were

by mortgagesecured a on the property.
13,2001, Rick, byOn December of George,on behalf Homes entered into

a written with incontract the defendant which the defendant agreed to
certain inperform work connection with the Esther’s Estates development,

including $79,278.31.a road.building specified priceThe contract a total of
January February 2002,In and the begandefendant work on Esther’s

15,February $10,500Estates. On the plaintiffs paid the defendant as a
bridge and,for a thatdeposit necessary completewas to the road

ultimately, developmentthe of Esther’s Estates. Pursuant to the plaintiffs’
permit, 2002,bridge Julywetlands the had to be installed 2002. Inby June

disagreement partiesa arose between the as to whether the contract
required the todefendant construct and install ofbridge partthe as the

month,road construction. That same the defendant informed plaintiffsthe
it thereafter,that would not construct the bridge. Shortlyand install the

into aplaintiffs Systems,entered contract with Concrete Inc. thefor
$21,140of a forpurchase bridge but itlearned that would take three

bridgemonths for tothe be built.
As a result delayof the in of bridge,installation the the plaintiffs

returned to twodeposits prospective purchasers inof homes to be built
Esther’s and respectiveEstates voided their andpurchase agree-sale

plaintiffsments. The had planned profitsto use the from these paysales to
down the withmortgage EML Builders and to continue with project.the
However, learning bridgeafter that the would not be installed in LeoJuly,
LaRochelle, Builders,the ofpresident EML “called the note” because
“performance being plaintiffswasn’t done” and the were not him.paying

22,Consequently Auguston the plaintiffs transferred Esther’s toEstates
in $300,000.EML Builders via a deed lieu of foreclosure for the amount of

2005, defendant,May plaintiffsIn the sued the ofalleging breach
incontract that the defendant “failed to complete good,had the road in a
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andmanner, including acquisition,the installationtimelyorworkmanlike
The furtherplaintiffsthe . . . bridge.”of the construction ofoversight

deceptive businessthe committed certain unfair andthat defendantalleged
Actin the ProtectionHampshireviolation of New Consumerpractices

(2009 2010),(CPA), unlawfullyand removedSupp.RSA ch. 358-A &see
The defendant counter-other soils from Esther’s Estates.toploam and

byclaimed, plaintiffs parties’ agreementthat the breached thealleging
the hadthe contract and thatpay plaintiffsto amounts due underfailing

unjustlybeen enriched.
a firstjuryto allow toproceedingsThe trial court bifurcated the

in and theMaythe claims. A trial held 2008liability jurydetermine was
liability Thea in favor the on all claims.jury plaintiffsreturned verdict of

thejury’sset the verdict onunsuccessfullydefendant moved to aside
Thereafter, trial courtbreach of contract and CPA claims. theplaintiffs’

the claims.parties damagesnotified the that it would determine on CPA
2009,In trial held on with to thejury damages respectMarch a was

of claims. The awardedjurybreach of contract and unlawful removal loam
$14,400$835,000for the of claim and for theplaintiffsthe breach contract

remittitur,a motionunlawful removal of loam claim. The defendant filed for
to the verdict.notwithstanding damagesthe verdict and set asidejudgment

$835,000 $14,400thejury’sset the award but award.upheldThe court aside
forjury damages plaintiffs’court then another trial on theThe scheduled

breach of contract claim.
thereafter, seeking judgethe filed a to have theShortly plaintiffs motion

The alsoanyhimself further in the case.proceedings plaintiffsrecuse from
The trialattorney’sfor an award of fees under the CPA. court deniedmoved

$5,000into and the fees forplaintiffs attorney’sthe motion recuse awarded
(2009).the of their CPA claim. See RSA 358-A:10prosecution

2009, jurydamagesIn another trial was held on and thejuryOctober
$500,000plaintiffsthe their breach of contract claim. The trialawarded for

ofplaintiffs damagesset this aside and instead awarded thecourt award
$42,280 the for the$56,680, of as double under CPAcomprised damages

$14,400 Theand for the unlawful removal of loam.bridgecost of the
and awarddamagesmoved to reconsider the court’s award earlierplaintiffs

increasedattorney’s damagescourt the motion as to butof fees. The denied
$25,000.of fees to This followed.attorney’s appealthe award

(1) vacatingthe trial erred in:argue that courtappeal, plaintiffsOn the
(2)award;damagesdamages substitutingand its ownjury’sthe verdict on

(3)CPA; denyingand fees under the andcalculating damages attorney’s
courtalso that the trialmotion The claimplaintiffstheir to recuse.

jury.communicated with theimproperly



128

(1)The defendant that: the trial court erred in itscross-appeals, arguing
(2)case;theapplication plaintiffsof CPA to the facts of this the are not

(3)loam;anyentitled to the removal of thedamages jury’sfor and first
conclusivelybreach of contract was thefinding against weight of the

cross-appealevidence. first address the defendant’s and then turn theWe to
plaintiffs’ appeal.

I. Cross-AppealDefendant’s

A. CPA Claim

The the trialchallenges applicationdefendant court’s of the CPA theto
First, arguesfacts of case. defendantthis the that the are notplaintiffs

bring privateentitled a of byto cause action under the CPAbecause Homes
George “an .‘experienced’ development companywas . . aand not

” CPA,‘consumer.’ To argument,address this we must theinterpret which
is a question of law that we review de Green Realtynovo. Mt. v.Corp. Fifth

(2010).Tower, 78,Estate 161 N.H. 82
“On ofquestions statutory interpretation, this court is the final arbiter of

the intent of the inlegislature expressedas the of awords statute
considered a whole.” v. 15, 17as Lumber RCB 147Realty,Co. N.H.Milford
(2001) omitted).(quotation itself,first languageWe look to the of the statute
and, if possible, language accordingconstrue that to plain ordinaryits and

Merrill, (2010).meaning. 467,v. 160 471State N.H. In conducting our
whole,analysis we will focus on the statute as a not on orisolated words

Co.,phrases. Lumber 147 at 17. interpretN.H. We legislativeMilford
intent from the statute as written and will not consider the legislaturewhat
might or languagehave said add legislaturethat the did not fit tosee
include. Mt. atRealty Corp.,Green 161 N.H. 82.

(2009)RSA 358-A:2 states that be for any person“[i]t shall unlawful
to anyuse unfair method competition anyof or unfair ordeceptiveor act
practice in anythe conduct of trade or commerce within this state.” The
CPA broadly maydefines who abring private “[a]nyaction as person
injured by any method,another’s use practiceof act or declared unlawful
under chapter.” 358-A:10, added);this (emphasisRSA I see Milford

Co.,Lumber 147 N.H. at broadly17. “Person” also is defined to include
trusts,“natural persons, corporations, partnerships, incorporated or unin­

corporated associations, (2009);any entity.” 358-A:1,and other legal RSA I
Co., Thus,see Lumber by147 N.H. at 17. plainits thelanguage,Milford

Likewise,CPA clearly provides private righta of toaction business entities.
innothing languagethe of the suggests legislaturestatute that the

preclude “experienced”intended to the protectionsbusiness entities from
byafforded the CPA.
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“anby George, ‘experienced’that Homes asargumentof itssupportIn
theunderprotectionis a consumer entitled tonotdevelopment company,”

in 491:7-aCPA, the definition of “consumer” RSAthe defendant relies on
(2010).RSA491:7-a, however, disputecommercialthe business andgoverns

court, Moreover, had the legislaturenot thesuperiorin and CPA.docket
of “consum-of to the definitionprotectionsto limit the the CPAintended

defendant, it didexpresslyit have done so asespoused by the coulders” as
in 491:7-a.RSA

anyin andthat not unfairengagedefendant next contends it didThe
rulingsfact“The of andfindingsacts under the CPA. trial court’sdeceptive

orthey evidentiary supportlack constituteof will be unlessupheldlaw
(1996)Boles, 382, (quotation141 N.H. 389error of law.”Barrows v.clear

omitted).

CPA,therecognized general provisionthat the ofpreviouslyWe have
358-A:2, worded, in of tradebroadly and all conduct the courseis notRSA

Hobert, N.H.v. 155scope. Acquisitionsor commerce falls within its ACAS
(2007). claim, not381, example,“An of for isordinary402 breach contract

258, (2008).Sideris, 262 Ina v. 157 N.H.of the CPA.” Stateviolation
arespecificallynot delineateddetermining which commercial actions

act, “rascality” Id. at Underby employedwe have the test. 263.covered the
rascalitytest, objectionable must attain a level ofrascality the conductthe

to ofroughof inured the and tumbleeyebrowthat would raise an someone
Hobert, 402.of 155 atthe world commerce. N.H.

Here, to theappliedthe trial court found that RSA 358-A:2 defendant’s
that onejurythe found that “a could concludeSpecifically,conduct. court

$10,000.00a as of a written contract for apart [sic]bills customerwho
toof a and does not remit said sumbridgetowards the constructiondeposit
ofhas act that would attain a levelmanufacturer committed anbridge

in case totrial court the defendant’s conduct thisrascality.” comparedThe
inthat of the defendant Sideris.

Sideris, of an unfair orcommittingIn the defendant was convicted
Sideris,in thepracticeor of 157N.H.business act violation CPA.deceptive

There, ahad entered into a contract with homeownerat 261. the defendant
the work. Id. at 260.depositroof work and had received a forperformto

materials,Thereafter, ofpurchase produce prooffailed tothe defendant
insurance, or workbuilding permit begin promised.obtain a otherwise as

thatto the homeownersubsequentdefendant’s assurancesDespiteId. the
as well further interactionsmoney,return the homeowner’s ashe would

notthe defendant didpolice,the homeowner and the Manchesterwith
roof. Id. at 260-61.repairthe or the homeowner’smoneyreturn
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that inappeal, denyingOn the defendant contended the trial court erred
thatgroundshis motion to on the there was insufficient evidence todismiss
egregiousdemonstrate that his conduct was so as to violate the CPA. Id. at

262-63. and concluded that the ofdisagreedWe defendant’s conduct
inducing the to into a with no ofhomeowner enter contract intention

the work and thereafter that he wouldperforming misrepresenting return
deposit egregiousthe was as to a ofmoney sufficiently constitute violation

the CPA. Id. at 263.

agreeWe with the trial court that the conduct in casedefendant’s this
case,inis similar to the Indefendant’s conduct Sideris. this the defendant

bridgeentered into a contract with the for the ofmanufacturer fabrication
Thereafter,bridge Januarya in 2002. the plaintiffsdefendant billed the

$10,500 2002,bridge.as a for the Indeposit February the defendant
received that payment depositamount as for the never thebut remitted
deposit bridge trial,to At liability Hoytthe manufacturer. the David
testified on behalf of the that depositdefendant he took the and it“put
towards the road.” While he that plaintiffs puttestified he told the that he

$10,500 road,the the she repeatedlytowards Adelaide testified that asked
the defendant the of theprogress bridgeabout and was told thethat

onworkingdefendant was it. Both she and Rick testified that it was not
until June the2002 that defendant informed plaintiffsthe that it would not

installing bridge.be the is“When there toconflicting testimony, we defer
the of trier of nofindings the fact unless personreasonable could have come

Barrows, omitted).to the same conclusion.” 141 N.H. at (quotation390-91
Here, the supportsrecord the trial thatfindingcourt’s the defendant’s

inconduct was thatthis case similar to of the indefendant Sideris. See
Sideris, 157 at 264.N.H. weAccordingly, conclude that the trial court did
not err in applicationits of the to theCPA facts of this case.

B. Removal LoamUnlawful of

The next challengesdefendant the award of fordamages the ofremoval
Itloam. maintains there was evidence that in the sequence of road

construction, loam spreading seedingand is done at thenormally end of the
and it didproject, 22,because not finish the road the Augustbefore 2002

conveyance date, loam yet Thus,the would not have spread. accordingbeen
defendant,the plaintiffs loam,to the “cannot collect for the thedamages

road not being paved, anyor outstandingother contract item that notwas
required 22, 2002,to completed by Augustbe conveyance date.”[the]

The trial found “jury’scourt that the verdict for removal of loam does
have a factual basis.” The court further found “that the defendant’s claim of
impossibility of performance and commercial frustration thebyeffectuated
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22, bearingno2002 hasAugustonpropertyof theconveyanceplaintiff[s’]
agree.damages.”for Wecomplaintthe plaintiff[s’]ofportionon this

and commercialof performanceimpossibilityofThe doctrines
ViconAppealSeeof a contract.the existencepresumefrustration of

(doctrines(1988) commercial801, ofInc., 130 N.H. 805Recovery Systems,
theapplynot becausedidperformanceofimpossibilityandfrustration

contract). Here, plaintiffstheanot arise out ofdidobligationsparty’s
Thistrespass.ofunder a countof loamfor the removaldamagessought

contract countbreach ofplaintiffs’from theapartandseparatecount was
ofthe doctrineBecauseunder the contract.obligationsand the defendant’s

this defense istrespass,a ofpleanot toapplyfrustration doescommercial
to the defendant.not available

should havethat the trial courtarguesthe extent the defendantTo
verdict,$14,400 find no error. Whetherweas to theremittiturgranted

discretion.trial court’s soundis within thegrantedberemittitur should
(2007). damagesof aSanborn, 704, Direct review155 N.H. 707v.Blouin

asmay disturb a verdictjudge,trial whoof theresponsibilityaward is the
of(or conclusively against weighttheif amount isinadequate) itsexcessive

theconclusively againstof the verdict isId. The amountthe evidence.
it. Id.could have reachedjuryif no reasonableonlyof the evidenceweight

correctonlythe one andto to ascertainattemptreview is notuponOur task
discretion, notwe willexercise ofId. Absent an unsustainableverdict.

modifyto theseekingpartytrial court’s decision. Id. Thereverse the
Id.heavya burden.verdict bears

theremoved loam fromRick that the defendantAdelaide and testified
Thisproperty.returned to thedid not see the loamtheyand thatproperty

Further, as to the cost of a cubicRick testifiedtestimony was unrefuted.
to histestified asplaintiffs’ engineerin 2002. Theof unscreened loamyard

concluderoadway.from the Wethe amount of loam removedestimate of
by disturbingnothis discretionjudge sustainablytrial exercisedthat the

$14,400 removal.of for thisthe award

LiabilityC. Contract

contract dated Decem-that writtenargues “[t]hethe defendantFinally,
” and, thus, jury’sthe first13, bridge’include a ‘. . .2001 does notber

to construct athe defendantrequiredcontractfinding that theliability
“ evidence, and one notheweightthe of‘conclusivelyagainstbridge was

” does not raisethat the defendantreturn.’ We notejury couldreasonable
and,parolof evidencethe admissionconcerningonargument appealan
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therefore, only jury’s findingwe address whether the that the contract
arequired bridge conclusivelythe defendant to construct was theagainst

weight of the evidence.
a jury conclusively weight“Wewill set if it is the ofagainstaside verdict

mistake,if it is of partiality,the evidence or the result or corruption.”
(1999) omitted).Whitehouse, 186, 190Quinn 144 (quotationsBros. v. N.H.

“Conclusively the the toagainst weight interpretedof evidence should be
mean that jurythe verdict was one no reasonable could return.” Id.

omitted). We will the trial decision(quotation uphold court’s on a motion to
set aside the verdict unless the decision was made or thewithout evidence

Clark,court committed an unsustainable exercise of discretion. Babb v. 150
98, (2003); (2001)Lambert, 295,100 see N.H.N.H. State v. 147 296

standard).(explaining unsustainable exercise of discretion Since the defen­
argues thatonly jurydant the verdict was the theagainst weight of

evidence, we limit our accordingly.review

The record in this case the argument.belies defendant’s There was
more than sufficient evidence to thesupport jury’s verdict that the contract
required the defendant to construct a bridge. Adelaide and Rick testified
that the responsible constructingdefendant was for the bridge and that
they bridgebelieved the was included in price.the contract Adelaide
further testified that the defendant billed the forplaintiffs bridgethe
deposit and subsequently accepted depositthe Hoytamount. David testi­

that manufacturer,fied he entered into a contract bridgewith the on behalf
defendant, and,of the for the of time,construction a atbridge that he was

aware that a wasbridge required. Accordingly,we thatconclude the verdict
not conclusively against weightwas ofthe the evidence and affirm the trial

court’s denial of the defendant’s motion to portionset aside this of the
liability verdict.

II. Plaintiffs’Appeal

A. Breach Contract Damagesof

plaintiffs argueThe that the trial court in vacating jury’serred the
$500,000verdict of on their ofbreach contract claim and substituting its

$56,680. $500,000award of plaintiffsown The maintain that the award was
“fully bysupported the presentedevidence at trial.” We note that the

do notplaintiffs appeal settingthe trial court’s ruling aside the earlier
$835,000.forverdict

We first plaintiffs’the trialaddress contention that the court’s ofaward
$56,680 $500,000.jury’swas a substitute for the Inaward of its order

$500,000setting verdict,aside the trial court thatdamages the found
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shouldplaintiffs]that thejuries clearlyhave determinedtwo“[b]ecause
[they] will bedamagesit is thatprovable damages, thoserecover maximum

explained:court thenbyawarded the Court.” The

in a lightthe mostof all of evidenceUpon consideration
ina verdictto the Court awardsplaintiffs], [them]favorable the

$56,680.00 fees. Theplus attorneyreasonablethe total sum of
juryis The firstof the Court’s award as follows.breakdown

inbridge. . . included thethat the cost of the wasdetermined
bynot thepaidthe that cost wasparties,contract between but

$21,140.00.Theno that this cost wasdisputedefendant. There is
for thattaking depositalso the of ajuryfirst determined that

bridgeit to theforwardingthe and notbridge by defendant
Accordingly thea violation of RSA 358-A.manufacturer was

bridge damagesand ofthat cost awards totalCourt doubles
$42,280.00. removed somejuryThe first also found the defendant

$14,400.00.loam, toand the value of that loam was determined be
the total becomessum added to verdict the[is]When said

$56,680.00.

$21,140the included within thebeingthe court to asWhile referred
the it the itsbridge, appearscontract as the cost of that court intended

damagesof for the CRAplaintiffs’award of this amount to be an award
Accordingly,of such award.by doublingclaim. This is evinced the court’s

$56,680as a verdict for thedamagesthe court’s final award ofinterpretwe
as aon their CPA and removal of loam claims and not substituteplaintiffs

Parker,$500,000 of State v. 155jury’sfor the breach contract verdict. See
(2007) a89, that of trial court order(explaining interpretationN.H. 91-92

novo).a law deis of which we reviewquestion

setting jury’sin asidewhether the court erred theWe next address
above, if$500,000 jury’s may only“a be set asideverdict. As stated verdict

ifweight of the or it is the result ofconclusively againstit is the evidence
O’Neill, 616,mistake, 157 N.H. 620partiality, corruption.” Guyotteor v.

(2008). $500,000Here, that the verdict “had nothe trial court determined
conclusivelyin case.” For a to beanyrelation to of the evidence the verdict

jurymust one no couldagainst weightthe of the evidence it be reasonable
on a toreturn. Id. will not overturn the trial court’s decision motion setWe

it or an unsustainable exercisethe verdict unless is without evidenceaside
Babb, N.H. atof discretion. 150 100.

bridgeto was a breach ofthat the failure build theplaintiffs argueThe
therefore,and, they entitled notparties,the contract between the “were

... in additionbridgethe but the cost of theonly deposit,to the return of
flowing Theyfrom the breach.” contend “thatconsequential damagesto
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there from on ofcompetent consequentialwas evidence the issue[them]
deposit,of of thedamages,” including bridgeevidence the cost the total

cost,bridge profits development theylost the value of the at theand time
deeded the to Builders in lieu ofproperty EML foreclosure.

consequential damagesWe have “held that that could have been
reasonably anticipated parties likelythe as to causedby bybe the

toproperly non-breaching partydefendant’s breach are awarded the in a
Trust,Tardiff,contract action.” Robert E. Inc. Twin Realtyv. Oaks 130

(1988)673, omitted).N.H. (quotations requirement677 The of reasonable
(1)inforeseeability may ways:be either two asatisfied of as matter of law

events; (2)if the in ordinary byfollowthe thedamages breach course of or
the specificallyclaimant thatproving breaching partythe had reason to
know injury.the facts and to foresee Butterfield,Petrie-Clemons v. 122

(1982).120, goalN.H. 124 of indamages actions for breach of“[T]he
putcontract the innon-breaching partyis to the itpositionsame would

have if performed.”been in the contract had been E.fully Robert Tardiff,
Inc., at omitted); McGee,130 N.H. 677 see(quotations Hawkins v. 84 N.H.

(1929).114, 117
case, that,In this Adelaide testified after the defendant informed the

plaintiffs it would plaintiffsthat not install the the lost thebridge, sales and
hence profitthe from two houses that to be inwere built on lots Esther’s

presentedEstates. testimonyShe uncontradicted that the defendant knew
from the start that the plaintiffs had two lotsthose under contract and that

plaintiffs Thus,the “had to inhave in June.” thebridgeth[e] defendant
should have realized that the failure to the abridge timelyinstall in manner
could result in lost profits plaintiffs.for the

trial court unreasonable,The found that the verdictjury’s was in
part, “there testimonybecause was no as to how profitmuch lost specifi­
cally was to the two lotsapplicable subjectthat were the of this award.”

law, however,New Hampshire does not thatrequire bedamages calculated
with mathematical and thecertainty, computemethod used to them need
not be an approximation. NRT, 594,more than v.Akwa Vista 160 N.H. 602
(2010). uphold of damages‘We will an award for ifprofitslost sufficient
data indicating profitsexisted that reasonablywere tocertain result.”
Petrie-Clemons, 122 N.H. at 125.

Here, Adelaide testified that the purchasetwo and sale contracts were
$277,900 $276,900for and and that the eachexpected profit on of the two

$100,000 $125,000 $100,000.houses was between and but no less than She
further testified that plaintiffs alreadythe had built inthirteen houses the
earlier ofphases Esther’s Estates and that the profit margin for those
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evidence, that the$100,000. we findat least Based thisuponwashouses
certain.reasonablythese two houses wereplaintiffs’ profitslost on

thebecausetrial court further found the verdict unreasonableThe
2001,in theexpiredfor the lots beforepurchase agreementsand sale two

the andrequired bridge,”“the was to install . . .in which defendanttime
to theirpurchasersthe lot executed extensionsprospectiveof“[n]either

for of title inis correct that the date transferwritten contracts.” The court
inperiodand before the timeagreements expiredsale hadpurchasethe

neitherbridge,to the and thatrequired,which the defendant was install
However, testimonywriting. plaintiffsin the offeredcontract was extended

to the time forindicating purchasers orally agreedat extendtrial that both
(1927)47,83 49 orperformance. Dodge, (performanceWarren v. N.H.Cf

tobyoral of statute of fraudsrequiredreliance on an modification contract
into effect onwritingin sustains the modification “when carriedbe

Indeed, Adelaideestoppel”).of accord and satisfaction and ofprinciples
prospectivethe twodeposits purchaserstestified that she returned to the

the not to order andlearning goingin 2002 after that defendant wasJune
Moreover, neither time was of thebridge. specifiedthe contract thatinstall

for v. 111N.H.respect performance. Guy Hanley,with to time Seeessence
(“The(1971) stated,73, general rule is that time isspecifically75 unless so

isconsidered as of the essence” and mere fact that a date“[t]henot to be
rule.”).alter There isstated in the instrument is not sufficient alone to this

juryin the a found lostevidence record from which reasonable could have
$200,000 $250,000.toprofit damages between

However, presentedeven that the' also sufficientassuming plaintiffs
to of contract in the of the costsupport damagesevidence breach amount

cost, $500,000deposit jury’sof and the total the verdictbridge bridgethe
theyis that toplaintiffs provedunsustainable unless the were entitled

the the the deeddamages property plaintiffsfor value of the lost on
that ofplaintiffs argue supportstransfer. The the evidence an award

$1,003,700 the thedamages up property theyto for value of the lost on deed
transfer.

of unclear.ruling respect portion damagesThe trial court’s with to this is
verdict, “nosettingIn initial order aside the it ruled that there wasits

thejury proved damagesfor to find that the forplaintiffsrational basis” the
At the theproperty theyof the lost on the transfer. conclusionofvalue deed

order, however, trial court that:same the observed

inshowed that the this case didclearly plaintiff[s]The evidence
[They]toany steps mitigate damages.not take reasonable [their]

propertythe decision to surrender [their]made reckless business
in order tomoneythe man who had loaned for[them] [them]to
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it. The to the wasdevelop property onlydecision surrender 30
the would been havedays after defendant have able to installed

Moreover,the the tax onbridge. stamps. . . the deed from the
to theplaintiffs] banker reflected consideration of the[their]

$300,000.00. plaintiffs] producedtransfer to be Yet at trial the
from an appraiser property actuallyevidence that the was worth

at timemillion dollars the of the transfer. Thus the defendant’s$1
breach contract notof did cause the to suffer whatplaintiffs] may

$700,000.00.well been a plaintiffs’]have loss of The decision to in
away propertyeffect angive intervening, supersed-was[their]

ing Because a the ofplaintiff prove damagescause. must amount
prove theyand thebymust were caused actions or inactions of a

defendant, the plaintiffs] simply cannot meet burden on[their]
of ineither one these elements this case.

Thus, initiallythe court’s order plaintiffsindicates that the failed to present
sufficient to prove damagesevidence for the value of the lost Itproperty.
then suggests that the plaintiffs presented evidence of thedamages for
value of the lost on theproperty deed transfer but failed to mitigate their
damages. Finally, appears rely uponthe order to the doctrine of commer-

frustration; is,cial that the plaintiffs’ deedingthat action of the toproperty
LaRochelle in lieu of foreclosure a superveningconstituted event which

destroyedwould have purposethe for which the contract was made
defendantrelieving liabilitythe of for actions orits inactions.

In of thelight trial court’s arguably conflictingrulings on aspectthis
of damages and the appeal,record submitted on which fails to provide
clarification of the trial court’s intent in finding aspect damagesthis of
unsupportable, we vacate the trial rulingcourt’s asidesetting the verdict.
We remand this aon issue for determination whether the record supports
an damagesaward of thebeyond profitslost on the lost home sales.

above,In rulingview of our we need not address the plaintiffs’ argument
“that the trial court in an eximproperly engaged parte communication with

jury decision,the itafter reached its prior publication,but to in the second
damages error,trial.” We conclude that the trial court’s if any, respecting

Bennett, 166, 172(2010)this issue is of no consequence. Beer v. 160N.H.Cf.
on(finding any parterror of trial court harmless where defendant argued

that the trial court’s was premisedecision based on an erroneous because
the plaintiff onprevailed supported byother claims which the relief ordered

court).the trial
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DamagesB. CPA

computationofcourt’s method“that trialargue [the]nextplaintiffsThe
it limitederroneous “becauseclaim” wasunder thedamages [CPA]of

intoand did not takedeposit”bridgeamount of the ...only to thedamages
byfor RSA 358-A:10.providedasdamages”the “actualaccount all of

havedamages shouldcomputationthe ofcontend thattheySpecifically,
theirand all ofbridge,the cost of thedeposit,of theincluded the cost

to, $500,000 jurythenot limitedincluding, butconsequential damages,
verdict.

no “actual”provecanplaintiffsthat theConversely, arguesthe defendant
plaintiffsthat theThe defendant contendsunder the CPA.bridge damages

the toconveying propertytobridge priorfull cost of thedid not thepay
areconveyanceafter theany damagesthat incurredEML Builders and

“suffered no lossplaintiffsthat theby argueslaw.The defendantprecluded
bridgethe cost of the“includingthe andbridge”to the cost ofregardwith

error.”calculation wasdamagesin the RSA 358-A
provides:The CPA

method, act oranyanother’s use ofAny injured byperson
may an actionchapter bringunlawful under thisdeclaredpractice

relief, injunction,anequitable includingfordamagesfor and such
If court finds for thenecessary proper.and theas the court deems

damagesin of actual orrecovery shall be the amountplaintiff,
$1,000, greater.iswhichever

358-A:10,1. rulingsfact and of law will befindings“The trial court’s ofRSA
ofor constitute a clear errorevidentiary supportlacktheyunlessupheld

omitted).Barrows, (quotation141 N.H. at 389law.”

assertion,Here, the trial court awardedcontrary plaintiffs’to the
$21,140in the amount of asbridgethe entire cost of theplaintiffsthe

However, to theclaim. the CPA claim relatedfor their CPAdamages
failure tobridge paythe for the and itsacceptance depositofdefendant’s

Thebridge.of or to install thebridgemanufacturer for the cost thethe
There is no evidencebridge.involve the full cost of theCPA claim did not

bridgein cost of the norpaidin that the fact the entireplaintiffsthe record
thethey bridge.remain liable for the cost of Onanythere evidence thatis

$10,500that received asuggests plaintiffsthe record thecontrary,the
bridge.for the on thedepositcredit from the defendant

plaintiffsin theawardingthe trial court erredAccordingly, since
damagesthe award ofbridge,full cost of the we vacatefor thedamages

offor a determinationand remand to the trial courtunder the CPA
that theawarded, plaintiffsif the noteany, under CPA.Wedamages to be



138

argue theyalso that CPA,are entitled to consequential damages under the
and that the trial court erred by not them.awarding partiesThe have not

briefed,folly and trial addressed,the court has not the issue oflegal
358-A:10,1,whether RSA permitswhich “inrecovery the amount of actual

damages,” recoveryauthorizes of consequential damages under the CPA.
Given that we are vacating the trial court’s award of underdamages the
CPA, upon partiesremand the may direct their arguments concerning
consequential damages to the trial court.

The defendant maintains that there was no finding that its “acts
constituted a ‘willful’or ‘knowing’violation of the CPA” to support the trial
court’s award of double damages. The defendant maintains that since the

juryfirst was never asked nor found that its conduct constituted a willful or
knowing CPA,violation of the the plaintiffs were only entitled to recover
their actual damages. Although we have vacated trialthe court’s CPA

award,damages because this issue may arise on remand and because both
parties briefs,discuss it in their we address it.

damagesThe provision of the CPA mandates that “[i]f the court
thatfinds the use of the method of competition or practicethe act or was

a willful or knowing violation of this itchapter, shall award as much as 3
times, times,but not less than 2 358-A:10,1.such amount.” RSA inNothing
this language mandates that a jury shall determine whether the defen­
dant’s conduct was a willful or knowing violation of the CPA. We have
previously interpreted the word “court” to to a judge“refer[] rather than

and,jury” such,a as have found that “under the plain oflanguage the
statute, the court is vested with the authority to decide claims brought
under chapterRSA 358-A.”Hair U.S.A.,Excitement v. L’Oreal 158 N.H.

(2009).363, 369
Here, jurythe first determined that the defendant’s conduct violated the

CPA. The trial court then informed partiesthe that it would determine
damages under the CPA and affirmed the jury’sfirst finding of liability. The
court ultimately plaintiffsawarded the double damages for their CPA claim.
Implicit in the trial court’s award of double damages is a finding that the
defendant’s conduct was a willful and knowing violation of the CPA.

Attorney’sC. Fees

The plaintiffs next argue that the trial court inerred its award of
attorney’s plaintiffsfees. The argue that they are entitled to attorney’s fees
for their CPA claim as well as their common law claims allbecause claims
arise out of a common set of facts. The defendant contends that the
plaintiffs’ attorney’s fees can only be related to the CPA claim.
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attorney’sconcerningthe trial court’s decisionwill not overturn“We
Blouin, 155 N.H. atexercise of discretion.”an unsustainablefees absent

attorney’scourt’s decision onto a trialgive substantial deference708. We
fees when thatattorney’smay“A be awardedprevailing partyfees. Id.

statute, the or anparties,betweenby agreementauthorized anrecovery is
recovery ofprecludesrule thatjudicial exception generalto theestablished

such fees.” Id.
inattorney’sfor feesHere, plaintiffs’ requestthethe trial court reviewed

it hadcourt noted thatentirety litigation.of the Thethe context of the

ain its ofacceptancefaith on the of the defendantpartfound bad
manufacturerpay... and its failure to thebridgefor thedeposit

wasjuryto install it as the has foundfor the cost of that item or
to do under itsrequiredthat the defendant wassomething

contract.

in place,”trials have fact takenrecognized juryThe court that “three
however, the issues were notvery“each trial of limited duration andwas

defendant’supon degreethe of theoverly complex.”Accordingly, “[b]ased
inmisconduct,” attorney’sreasonable feesplaintiffsthe court awarded the

$25,000.amount ofthe

record, find that the trial court’s exercise ofreviewingAfter the we
$25,000 attorney’sin in fees is sustain­awarding plaintiffsdiscretion the

under the contract to have thesupports plaintiffs’ rightable. The record the
the It further the trial court’sbridge. supportsdefendant order and install

by bridgein faith thefinding acceptingthat the defendant acted bad
for the or install thedeposit failing pay bridgeand to the manufacturer

the contract. The record reveals that the trial courtbridge required byas
entirety litigationof fees on the of the andattorney’sbased its award

one-third of the total feesultimately plaintiffs slightlyawarded the over
to this amount wasrequested. plaintiffs whyThe offer no reasons as
adjudication attorney’sin the trial court’s ofunreasonable. We find no error

fees.

D. Recusal

by denyingthat trial court erredFinally, plaintiffs arguethe the
a from thejudgemotion recusal because the “trial had latent biastheir for

case, its, liabilitysua bifurcation of theby sponte,outset of the reflected
in of notultimately settingof the case and the asidedamages portionand

damages.” plaintiffson the issue of Thespecial juryone but two verdicts
in trial. . . resulted the courtcontend that the trial court’s “latent bias

of thejury with the substitutionsetting specialaside the second verdict...
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trial court’s valuation of the case and therefore was an unsustainable
(Citation omitted.) Theyof also the trialargueexercise discretion.” that

grant $50,000of amount despitecourt’s a real estate attachment in the of
$850,000request for an in the of the firstfollowingtheir attachment amount

ofjury’s damagesaward demonstrated bias.

Whether an of isappearance impropriety exists determined under .
standard, ie.,objectivean would a theperson,reasonable not

[himself], ofjudge question impartialitythe the court. The fortest
one, is,appearance partiality objectiveof is an that anwhether

observer,objective, facts,fullydisinterested informed of the
significant justicewould entertain doubt that would in thebe done

case.

(2001) omitted).Bow, 67,Blevens v. Town 146 N.H. A(quotation69 trialof
isjudge per disqualified outcome,se when he has inpecuniary interests the

when he has become personally embroiled in criticism from a party before
him, when he priorhas heard evidence in secret a orat whenproceeding,

(2003).Sherryland 262, 268-69he is related to a party. Snuffer,v. 150N.H.
likelihood,The mustparty claiming bias show its existence or or the

of bias thatappearance judgesuch the would be unable to achieve the
vindicatingbalance between the interests of the court and ofthe interests

a Id. atparty. 269.

case,In this none of the per disqualificationsse andapply, the
plaintiffs identify from personno facts which a reasonable could infer the
existence, appearancelikelihood or of bias. The mere fact that the trial
court rendered rulings against plaintiffsadverse the does not serve as

Bader, 265,evidence of the judge’s partiality. See State v. 148 N.H. 271
(2002).Moreover, the fact that the court havemay granted an attachment

not, itself,or reduced the the inamount of verdict error is in aand of basis
Brooks, (2006).LaMontagnefor recusal. See 252,Builders v. 154 N.H. 263

Therefore, we thatsaycannot the trial court in denyingerred the plaintiffs’
motion to recuse.

in part; in part;vacatedAffirmed
and remanded.

Dalianis, C.J., DUGGAN, LYNN, JJ.,and CONBOY and concurred.


