
115

Manchester, 153Cityfinal arbitration.provides binding Appealfor ofof
CBA,(2006). incontraryto the the289, specific languageN.H. 293 Absent

a matterhowever, as thresholdempoweredthe PELRB to determineis
Thus, theof the CBA. Id.scopefalls within thespecific disputeawhether

tonecessarytheto extentempowered interpretPELRB is to the CBA
Id.whether a is arbitrable.disputedetermine

notthat PELRB didpetitioner’sthe assertion thedisagree withWe
thethat ofThe PELRB found “violationsjurisdictional question.thereach

from the contractualexpresslyare not excludedpolicyreduction-in-force
of therulinga that violationsgrievance procedure.” interpret this asWe

thebinding by griev­are reserved arbitrationpolicy toreduction-in-force
and, therefore, jurisdiction.PELRB’s findoutside the Weprocedureance

202,126 N.H.Appealin this Schoolruling.no error See Dist.of Hooksett
(“Absent(1985) thebinding followingfor arbitrationprovision204 a

PELRB, context unfair labor. . . the in the of angrievance procedure
law theinterpretas a matter of topractice charge, jurisdictionhas

Assoc., 441,.”); 444. . . N.H.Appeal Employees’contract State 139of
(1995).

we conclude that PELRB’s decision is erroneousAccordingly, do not the
unjustmatter of law or that it is or unreasonable.as a

Affirmed.

DALIANIS, C.J., DUGGAN, Lynn, JJ.,and Hicks and concurred.
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(ThomasA. Delaney, attorney general Bocian,Michael E. assistant
attorney ongeneral, the brief and fororally), the State.

Wilson, Bush, P.C., (CharlesKeefe,Durkin & of Nashua J. on theKeefe
orally),brief and for the defendant.

DUGGAN, defendant, Mello,TheJ. James appealsW. his conviction
following a bench trial on four deliverycounts of of pornography.child See

11(a) (amended649-A:3, 1(a), (2007) 2008).RSA arguesHe that the
J.)Superior (Arnold,Court erred in denying his motion to suppress

Court,evidence fromderived a search warrant byissued the Keene District
which a byauthorized search for information held an out-of-state corpora-
tion. We affirm.
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investigation ofthe facts. As an aid to thefollowingThe supportsrecord
children, Detective Jamesthe ofexploitationcrimes to sexualrelated

profilea on anDepartment placedthe Keene PoliceofMcLaughlin
that he was anetworking profilesite. The indicatedInternet social

boyof a who wasboy photographand included afourteen-year-old
2008, defendant addedage.that In October theapproximately

listprofile networkingfictitious to his friend on the socialMcLaughlin’s
ofphotographson the site included severalprofilesite. The defendant’s

children, in nature.were pornographicnude male some of which
in emailseveral andsubsequently engagedand the defendantMcLaughlin

Many12 15. ofexchangeschat between October and Octoberreal-time
in the defendant sentsexually explicitthese were nature andexchanges

McLaughlin bymale todepicting childrenpornographic imagesnumerous
chat.e-mail and real-time

address, “wildbill0911,”McLaughlin deter-the defendant’s e-mailUsing
(IP)mined defendant’s Internet Protocol address.correspondingthe

also thecheck of the IP address identified subscriber’sMcLaughlin's
Comcast, aproviderlocation and his as Newas Nashua Internet service

20, 2008,Jersey McLaughlinOctober obtained acorporation.based On
authorizingsearch a search for subscriber information associatedwarrant

IP inwith defendant’s address. The warrant stated that Comcast wasthe
of that information. The Keene District Court issued thepossession

byMcLaughlin respondedwarrant and faxed it to Comcast. Comcast faxed
number,name, address,theprovided telephone typeletter and subscriber’s

number,service, status, IDs,IPof account account e-mail userassignment,
and of payment.method

information, andMcLaughlinBased this for received anupon applied
computer-additional to search the defendant’s home for certainwarrant

Departmentrelated and the Nashua Police ex-equipment. McLaughlin
ecuted the and seized evidence that to the indictment of thewarrant led

deliverydefendant on four counts of of child pornography.
The a allsubsequently suppressdefendant filed motion to evidence

of theobtained as a result initial search warrant. He contended that the
jurisdiction issuingdistrict court exceeded the of its a warrant forscope by

by corporation.evidence held an out-of-state The trial court denied the
motion not have a expectationbecause the defendant did reasonable ob
privacy in the information fromobtained Comcast.

On the defendant that the warrant to obtain hisappeal, argues sub-
in of therightsscriber information was issued violation his under Fourth

I,the Federal and Article 19 of theAmendment to Constitution Part State
first the claim under ourConstitution. We address defendant’s State

Ball, 124guidance only.and cite federal for v. N.H.Constitution cases State
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226, (1983). on a tosuperior231-33 We review the court’s order motion
novo, tosuppress except any controlling byde as facts determined the

(2003).Goss, 46,in the instance. 47superior court first State v. 150 N.H.
authorityThe the court have thedefendant contends that district did not

to a corporation Hampshire.issue a search warrant to outside of New At
oral the State conceded that the search warrant wasargument, defective.

agree jurisdictionWe that the district court did not issue ahave to warrant
to an corporation.out-of-state we take this toAccordingly, opportunity

properoutline some the procedures obtainingof for records and evidence
Hampshire.located ofoutside New

For example, legislaturethe has two forprovided mechanisms
evidence,obtaining such of which was inneither followed this case. See

(2001).(2003);RSA 613 pertains7:6-b RSA ch. The first method toonly
by carrier,” 7:6-b,arecords held “communications common see RSA

indefined as “a person engaged providing communications services to the
general public through transmission of form ofany information between

wire, cable, transmission,bysubscribers means of radio or electromagnetic
optical transmission,or fiber-optic or meansother which transfers infor­

(2001).mation physical 570-A:l,without oftransfer medium.” RSA IX
Upon attorneywritten demand of the or hisgeneral, that he “hasdesignee,

groundsreasonable for belief that the a personservice furnished to or ato
bylocation such been, maycommunications common carrier has is being, or

be used for an purpose,” provideunlawful the carrier must certain
information,identifying including the andname address of the subscriber.

7:6-b, I,RSA III.
Alternatively, method,RSA 613 achapter provides uniform which has

been by Columbia,alladopted fifty states and the of for requestingDistrict
the ofappearance an out-of-state witness in New Hampshire. This uniform

providesstatute that a Hampshire mayNew court summons a material
out-of-state witness in any grand jury investigation or criminal prosecution
that has commenced or is to byabout commence issuing a certificate under
the seal requestingof the court the ofpresence 613:3,1.that witness. RSA
That presentedcertificate must then be a in countyto court the in which

Thus,the in case,witness is found. Id. this the State have requestedcould
a New courtHampshire to summons keeperComcast’s of records to New
Hampshire. also note that examplesWe these two notdo foreclose the
possibility that there bemay other forpermissible obtainingmeans

anevidence from corporation.out-of-state
Nonetheless, the infringeddefective warrant theupon defendant’s

rightsconstitutional theonly if effort to obtain aevidence constituted
Valenzuela,in 175,search the constitutional sense. v.See State 130 N.H.
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hebecauseplacetook(1987). that a searchassertsThe defendant181-82
thatinformationin the subscriberprivacyofsubjective expectationhad a

that thearguesThe Stateas reasonable.recognizetosociety preparedis
hebecauseprivacyofexpectationa reasonablenot havedefendant did

to Comcast.the informationconveyedvoluntarily

then-­papers,all theirpeople,protectsConstitution“Our State
and seizures.”searchesfrom unreasonableand their homespossessions

omitted). anthatrecognizedhaveWeGoss, (quotationN.H. at 48150
I,under Partin affordedprotectiona role theplaysof privacyexpectation

(2009). Goss,792, 796 adoptedIn weRobinson, 158N.H.v.Article 19.State
expec­there is a reasonabledetermining whetheranalysis fortwo-parta

(subjective)an actual“first, a have exhibitedpersonthatprivacy:tation of
and, second, societybe one thatexpectationthat theprivacyofexpectation

Goss, (quotationsat 49150 N.H.as reasonable.”recognizeis toprepared
omitted).

subjective expecta-had athat the defendantdisputeThe does notState
onlyneedAccordingly, wein information.tion of his subscriberprivacy

of was onesubjective expectation privacythe defendant’sdecide whether
to as reasonable.prepared recognizebesocietythat would

has no reasonablethat a defendantheldpreviouslyWe have
voluntar­containing informationin business recordsprivacyofexpectation

673, 677-79(2005);Gubitosi, 152N.H.utility. State v.ily publicto aprovided
735,442183; Maryland, U.S.Valenzuela, see also Smith v.130 N.H. at

of States(1979). Valenzuela, a series UniteduponIn we relied743-45
that the govern­and determinedcases“agent-informer”CourtSupreme

dialednumbersoutgoing telephoneto recordregisterof a penment’s use
Article 19.meaningthe ofnot a search withinthe defendant wasby

consis­cases haveValenzuela, “agent-informer”These130 N.H. at 188-89.
governmentto aby a defendantinformation revealedtently held that

hisagentadmissible if informant or concealseven theagentor isinformant
293, (1966);States, Lewis v.302v. 385 U.S.identity.true UnitedHoffa

White,(1966); 401 U.S.States, 206, 210-11 States v.United385 U.S.United
a record of a(1971). makingin that in745, Valenzuelaexplained752 We

company,to the telephonephonesent from the defendant’ssignaldecoded
from thevoluntary communicationsno more than recordregisters“the did

Valenzuela, also130 N.H. at 183.Wetelephone company.”to thedefendant
thefromcompanyto thethese communicationsdistinguishedspecifically

lines, ad­company’sover thetransmittedcontents of communications
calls. Id.completedofrecipientstodressed
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Gubitosi,a more inrecentlyWe confronted similar issue where we
the invitation to overrulespecifically declined defendant’s Valenzuela.

Gubitosi, There, just152 at determined that as aN.H. 678. we defendant
calls,no in aprotected outgoing phonehas interest record of hisprivacy

privacythere is no of in a of aexpectationreasonable record defendant’s
phone billing purposes bycell calls “recorded for and retained [the

intelephone the course of atcompany] ordinary its business.” Id. 677-78.

Likewise, meaningful obtainingwe see no distinction between
telephone ordinary bynumbers recorded in the course of abusiness
telephone procurementand the of a basiccompany customer’s subscriber
information from an inprovider.Internet service As Valenzuela and
Gubitosi, Comcast,the voluntarily provideddefendant the information to

init the ordinary billingwhich recorded course of business for purposes
and used it to theprovide Havingdefendant with Internet service.
voluntarily this inprovided service,information order to use Comcast’s the

now claim Valenzuela,defendant cannot a interest in it. See 130privacy
N.H. at 188 that once a(explaining voluntarilydefendant discloses infor­
mation heto another cannot claim a degree privacy protectionof against

governmentthe because it would result in “a of evidentiary copy­kind
right”). joinweAccordingly, overwhelming majoritythe of federal and state
courts that have addressed this issue and conclude that a nodefendant has
reasonable of inexpectation privacy subscriber information voluntarily
provided See, Perrine,to an provider. e.g.,Internet service United States v.

(10th1196, 2008), denied, (2010);518 F.3d 1204 Cir. cert. 131 S. Ct. 440
(6thLeis, 325, 2001); D’Andrea,v. 255 F.3dGuest 336 Cir. v.United States

(D.117, 120F. 2007);497 Supp. 259, 264-652d Mass. State v.Delp, 178P.3d
(Or. 2008); 2002).Com., 1,Ct. App. (Ky.Hause v. 83 12 App.S.W.3d Ct.

Our byconclusion is bolstered privacy policy,Comcast’s customer which
thespecifically rightreserves to disclose subscriber “complyinformation to

with law.”The defendant contends that this to theexception privacy policy
inapplicableis respondedbecause Comcast to a defective warrant. areWe

unpersuaded by this distinction because undoubtedlyComcast believed
it disclosingthat was the defendant’s information in to with“complyorder

law.”
Nonetheless, the defendant us to recognizeasks a interest in hisprivacy

subscriber information based our inupon decision that anGoss individual
a expectationhas reasonable of inprivacy garbagesealed left in frontbags

Goss,aof residence for collection. N.H. at150 49-50.He contends that Goss
stands for the proposition by exposing“that to ainformation third party,

one expectwhen does not it to be revealed to else inanyone ordinarythe
course, that one not an indoes lose of thatexpectation privacy information.”
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broadly. correctlythe defendantThe reads Goss too Whiledefendant
provide greatertoour State Constitutionpoints out that we construed

Constitution, the factexplicitly uponwe reliedthan the Federalprotection
trash bagsthe contents of their sealedvoluntarily exposethat notpeople do

Goss,out for collection.they bags regularthe thosepublicto when leave
Gubitosi, we the defendant’srejectedinAdditionally,150 N.H. at 49.

expectationthat he had a reasonableGoss to contenduponsimilar reliance
“onlytheyrecords because containtelephone billingof in hisprivacy

inconveyed company]to ordervoluntarily phone[theinformation that he
Gubitosi, Likewise,at 679.telephoneto make of its 152 N.H.use service.”

determined, voluntarily provided hisalreadyas we the defendant herehave
Comcast, so, anyto and in lost reasonabledoinginformationsubscriber

in isexpectation Accordingly, distinguish-of that information. Gossprivacy
able from the facts of this case.

Jersey SupremeThe also to the New Court’spointsdefendant us
(N.J.Reid, 2008), which, contrary26 to thedecision in State v. 945 A.2d

privacya of inmajority jurisdictions, recognized expectationof reasonable
Reid, A.2d The court ininformation. 945 at 33-34. ReidInternet subscriber

courts, relying uponthat federal “settledbegan analysis by recognizingits
of inperson expectation privacyfederal that a has no reasonablelaw

bank,”a orcompanyto third likeexposed parties, telephoneinformation
have of in Internet information. Id.expectation privacyfound no subscriber

Nonetheless, upona different based itsat 31. the court reached conclusion
law, recognizes privacya reasonable of inexpectationown case which

at 32.telephone billing and bank records. Id.
Despite recognizingreliance “settled federal law” noprevious uponour

inprivacy voluntarily exposedof information toexpectationreasonable
ofparties, adopt reasoningthird the defendant us to the Reid. Heurges

Constitution, Constitution,New Jersey’scontends that our State like State
than theprovides greater privacy protection Federal Constitution. While

I,Part offer than the Fourth Amendmentgreater protectionArticle 19 does
Sterndale,circumstances, Goss, 49;in atsome see 150 N.H. State v. 139

(1995)445, exceptionN.H. 449 to an automobile to the(refusing adopt
voluntarilyourrequirement), regarding exposedwarrant law information

to in line under the Fourthparties protectionthird is with the afforded
law,diverges Jerseyfrom seesignificantlyAmendment and New

Valenzuela, at “well-settled” and(relying upon130 N.H. the182-84
thatprecedentStates Court individuals“inescapable” SupremeUnited

voluntarilyin informationexpectation privacyhave no reasonable of
Gubitosi, (notingat that we reliedexposed parties);third 152 N.H. 677to

(1979), toin determineupon Maryland,Smith v. 442 U.S. 735 Valenzuela
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that inlegitimate expectationan individual has no of privacy phone
calls).to do notoutgoing Accordingly,numbers dialed make we find Reid

persuasive and decline to follow it.

recognize computersWe how intertwined and essential and the
Reid,everyday,Internet have become to modern life. See 945A.2d at 38.

activities,routinelyCitizens range dailyaccess the Internet for a wide of
information,such as gathering communicating, shopping, andbanking,

more. also thatcognizant manyWe are users conduct some of their most
overprivate affairs the Internet because of the that itanonymity offers.

Nonetheless, as similarly recognized twentywe in more thanValenzuela
years ago, maywhile individuals have a ofexpectation privacyreasonable in

communications, i.e.,the of theircontents the content of e-mails and the
Internet,specific theycontent viewed over the privacyhave no such interest

in voluntarilyinformation todisclosed an Internet service inprovider order
gain Valenzuela, 183;to to theaccess Internet. See 130 N.H. at Unitedof.

Forrester, 500, 510(9th 2008) (“WhenStates v. 512F.3d governmentCir. the
obtains person’sthe addresses of a IPe-mails or theto/from addresses of

visited,websites it does find outnot the contents of the messages or know
particularthe pages person best,on the websites the viewed. At the

government may .”);make . .guesseseducated . United States v.
(9thHernandez, 1206, 1209-10 2002)313 F.3d (“AlthoughCir. a person has

legitimatea interest that a mailed package will not be andopened searched
route,en there can expectationbe no reasonable postalthat service

employees notwill handle the thatpackage theyor notwill view its
(citations omitted)).exterior.”

Because the Federal protectiveConstitution is no more of the defendant
than the circumstances, Goss,State Constitution under these 150 N.H. at
49, we reach the same conclusion under the Federal Constitution.

Affirmed.

C.J., HICKS,Dalianis, Lynn, JJ.,and CONBOYand concurred.


