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HICKS, cases,inJ. The these consolidated The Hartfordpetitioner
(Hartford), of theCompany appeals CompensationInsurance orders

(CAB) the Fund forAppeals denying recovery SpecialBoard from State
281-A:54,Injuries, (2010), injuriesfor Hamelsee :55 to ClaireSecond RSA

Rygiel.and John vacate and remand.We
inbyThe found or are thefollowing supportedfacts were the CAB

EAD orby predecessorrecord. Hamel was Motors its from 1973employed
17, jobHer andthrough July subassembly2006. involved small motor

assembly.
1995, temporarily psychiatricIn Hamel was disabled for and wasreasons

diagnosed with EAD withbipolar employdisorder. Motors continued to her
2005,of her EAD thatdisability.notice In was notified Hamel could not use

respiratora because of her severe claustrophobia.
17,July 2006,Hamel for EAD ofcontinued to work until the date her

injury. injury by attendingsecond The second fund certification her
“[cjervicalphysician degenerativelisted her as disc anddiagnosis disease

cubital syndrome.”left tunnel
(DOL)DepartmentThe New Hampshire of Labor denied Hartford’s

carrier,asrequest, employer’s injurythe insurance for second reimburse-
decision,in Julyment 2009. novo ofappealOn de that the CAB also denied

reimbursement from the fund.
Rygiel began Services,withemployment SupportMobilemed LLC

(Mobilemed) jobin adriving large transport1994. His involved truck to a
unit, 1994,MRI setting up breakingmobile the unit and it down. Since

has had IIRygiel Type requiringdiabetes the use of medication. ofpartAs
2001,a commercial vehicle driver examination in it was Rygielnoted that

5,2003,had liver disease. RygielOn March the fifth toe on footrighthad his
amputated doctor,due to a from a heating pad. Accordingburn to his

could notRygiel heating padfeel the as a of his neuropathy.result diabetic
Following toe,the ofamputation Rygiel’s Mobilemed obtained advicelegal

toprior his return to work.
11, 2006, RygielOn December employment-related injurysustained an

2009,14,his wrist. Julyto On the asrequest,DOL denied Hartford’s the
carrier,employer’s insurance for from injuryreimbursement the second

Afund. de novo the inappeal to CAB also resulted the denial of second
fundinjury reimbursement.

Hartford theappeals Rygiel byboth Hamel and decisions CAB.the
Our standard of by Appeal of Jenks,review is established statute. 158N.H.

(2008).174, 177

findings[A]ll of all ofupon questions properly[CAB]the fact
reasonable;before it shall be to be lawfulprimadeemed facie and
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not be aside orfrom shall setappealedand the order or decision
law, satisfied, bycourt is aof unless theexceptvacated for errors

it, that order isthe evidence before suchpreponderanceclear of
unjust or unreasonable.

(2007). findings isour of the CAB’sfactualAccordingly,541:13 reviewRSA
ofJenks, interpretationsat review its158 N.H. 177. Wedeferential.

statutes, however, novo. Id.de

court finalinterpretation, this is thequestions statutoryofOn
expressedthe as in the wordslegislaturearbiter of the intent of

interpret legislativea . . .of a statute considered as whole. We
theas written will not consider whatintent from the statute and

thatlanguage legislaturehave said or add thelegislature might
liberallynot see fit to include. We construe the Workers’did

givein to reasonable effectCompensation Law order the broadest
Thus, statute,the weconstruingto its remedial whenpurpose.

injuredinresolve all doubts favor of the worker.reasonable

(citations omitted).Gamas, 646, (2009)648158 N.H.Appeal of

to hireencourage employers“The second fund was created toinjury
of anyor mentalemployees permanent physical impairmentsor retain with

liability compensationfor workers’origin by reducing employer’sthe
(1998).Cos., 270, 272-73 The statutesIns. 143N.H.Appealclaims.” of CNA

(2010).281-A:2,here are 281-A:54 and RSA XIV RSAat issue RSA
281-A:54, 1,provides:

physicalIf an has a or mentalemployee permanentwho
XIV,281-A:2,in from oranyRSA causeimpairment, as defined

injury of andorigin subsequent disability by arisingincurs a out
1,oremployee’s Julyin the course on afteremploymentof such

1975, for a that iscompensation liability disabilitywhich inresults
the of thegreater by preexistingreason of combined effects

resulted from the subse-impairment than that which would have
alone,injury employer employer’sthe or the insurancequent

awards ofpay compensationcarrier shall in the first instance all
However, reim-by the commissioner shallprovided chapter.this

from the fundemployer specialburse such or insurance carrier
all subse-by compensation paymentscreated 281-A:55 forRSA

disability.to for the first 104 weeks ofquent payablethose
Provided, however, disability,to 104 weeks ofpriorthat the first

the firstpercent50 afteremployerthe shall be reimbursed
total,$10,000paid compensation temporary temporaryon all for
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total, medical, orpartial, permanent partial, permanent rehabili-
1,injuries occurring Januarytation benefits for all on or after

1991.

XIV,281-A:2, turn,in “[permanentRSA or mentalphysicaldefines
281-A-.54,purposes “anyof toimpairment,” permanentfor RSA mean

congenital injurycondition that is or due to or disease and that is of such
or obtainingseriousness as to constitute a hindrance obstacle to employ-

ment if theobtaining employment employeeor to should become unem-
ployed.”

The first novo inappropriateState contends that de review is here
findings gravity,because the CAB “made factual the inregarding an

context, ofemployability Rygiel’s permanentHamel’s and conditions” and
“then found that neither condition was so toserious as ‘constitute a

employment’hindrance or obstacle to obtaining should Hamel or Rygiel
XIV.)281-A:2,become unemployed.” (Quoting arguesRSA The State that

these determinations required “onlythe CAB to undertake a factual
it,analysis of the evidence a legal analysisbefore not of which law applied,”

and that de novo review is therefore not disagree. Implicitwarranted. We
in the CAB’s determination that employee’sneither condition was serious
enough to be a “hindrance employment,”or obstacle to obtaining RSA
281-A:2,XIV, an interpretation statutoryis what that languageof means.
That is an of statutoryissue we novo.interpretation review de

281-A:2,Hartford that the inargues CAB erred RSAinterpreting XIV.
It thecontends that determination of whether a condition satisfies the

objectivestatute an“requires analysis to determine a prospectivewhether
inemployer openthe labor would likelymarket conclude that the under-

lying medical condition could the levelrise to of a hindrance or obstacle to
CAB,thenemployment.” arguesIt that the ofinstead conducting that

analysis, entirely ability“focused on the of RygielHamel and to have
assumed,maintained and performed jobstheir and then from their work

them,experiences with the hademployers who retained that they would
face no orobstacles ifemployment theyhindrances to were ... to become
unemployed.”

The thatState counters has read ‘objectively,’“Hartford the terms and
statute,”‘open labor market’ into arguesthe and thethat CAB “was not

contend[s],required, Rather,as use ansolely ‘objeetivé’[Hartford] to test.”
contends,the State entirelywas within prerogative“[i]t [the CAB’s] to

consider the abilities of Ms. RygielHamel and Mr. to maintain and perform
jobstheir as evidence that their conditions were not so serious as to

constitute hindrancea or to obtaining employmentobstacle were the
employees to become unemployed.”



95

281-A:2, theallowsus, then, XIVis whether RSAissue beforeThe
that hisas evidencejobpast performancean employee’sconsiderCAB to

tohindrance or obstaclenot be awouldimpairmentpreexistingor her
goalunemployed. “Ourbecomeemployeeshould theobtaining employment

them, andenactinginintentlight legislature’sin of theto statutesapplyis
statutory scheme.”the entirebyadvancedsoughtthe to belight policyin of

omitted).(2009)236,Kleeman, (quotationN.H. 253v. 158Goudreault
findjurisdiction.in this Weimpressionof firstcase an issuepresentsThis

addressingof ArizonaAppealsthe Court oftwo decisions ofinstructive
that state’stest underreemploymenttothe hindrance or obstaclewhether
employee’snature of thelookingof to theobjective, in the sensestatute is

to thecondition, looking particularin the sense ofsubjective,orpreexisting
Fund Div. v. Indus.in employment. Specialtoability engageemployee’s

(Ariz. 1994);Ariz., 643, Country WideApp.647-48 Ct.897 P.2dCom’n of
1994).(Ariz.877, BothCom’n, App.Ct.891 P.2d 878Truck v. Indus.

Div., 897objective one. FundSpecialthat the test was andecisions ruled
Truck, CountryThe court in648; P.2d at 878-79.Countryat 891P.2d Wide

explained:TruckWide

to retain his currentnot follow that one who is abledoes[I]t
able,, in the event he were to becomewill beemployment

informed of hisemployerif a weresubsequentandunemployed,
Moreover, each caseto viewimpairment, reemployment.to obtain

Bystatutory purpose. hiring,to defeat thesubjectively would be
medicalpreexistingthat theemployeran would demonstrate

and thus would loseemploymentcondition was not a hindrance to
injury fund].to claim from the secondright [reimbursementthe

establish hin-employercould anOnly by denying employment
individual, no claim tohaving employedbut then not thedrance

think should beinquirycould be made. We the[reimbursement]
an who knew of itimpairment employerthe is such thatwhether

itlikely significantlymore than not considerand its extent would
employee.a decision to hire or retain themakingwhen

Truck, at891 P.2d 879.Country Wide
reasoningof Truck’sapplicability Countydiscounts the WideThe State

case, Fund statute isInjurythat “Arizona’sSecond robustarguingto this
qualifyconditions that asin that it contains a schedule ofspecific”and

Truck, 878;P.2d atCountry SpecialWide 891impairments. Seepreexisting
Div., that one for reimbursement(noting requirement897P.2d at 647Fund

employeeis that theapplicablefund under the statuteinjuryfrom second
due to one of thephysical impairmentpreexistinghave “a nonindustrial

conditions”). contrast, argues,the “the NewBy Statestatute’s enumerated
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Hampshire legislature providedid not the with a specific[CAB] schedule of
conditions . . . that itsuggests up[which] is to the to make factual[CAB]
determinations, based on the evidence made available to it.”

acknowledgeWe that the ours; nevertheless,Arizona statute differs from
specificthe statutory requirement addressed in portionsthe of Country

Truck SpecialWide and Fund relevant,Division that we namely,find that
the preexisting “impairment constitutes a hindrance or obstacle to employ-
ment reemployment,” Div.,or Special 647,Fund 897P.2d at substantiallyis
similar to the statutory requirement at issue here. That Countrythe Wide
Truck maycourt have found the statutory schedule of conditions to be
additional support for its interpretation statute,of the see Country Wide
Truck, 879,891 P.2d at does not detract from the persuasiveness of its
above-quoted reasoning.

We also note that some courts examining the issue of a prospective
employer’s reluctance to employeehire an with a preexisting condition
recognize an economic disincentive to hiring an employee who may expose
the employer to liability,increased regardless of whether the employee can

See,perform job.the e.g., Unit Company 304,Wall v. Speh, 133 So. 2d 307
(Fla. 1961). Thus, inthe court Unit Wall Company noted that if the
employer of an employee with a preexisting condition, “on injury to the
employee, may be required to compensate him for treatment or disability

greaterfar than would be the case if employeethe had not been afflicted”
condition,with the the maycondition be classified as one that “is or likelyis

to be a hindrance or employment.”obstacle to Unit Wall Company, 133So.
omitted).2d at 307 (quotation

agreeWe with the reasoning of these cases and conclude that the
employee’s ability performto his or her existing job, it,or one like is not
determinative of whether the preexisting impairment “ais orhindrance
obstacle to obtaining employment,” 281-A2,RSA AsXIV. the New York

Court,Supreme Appellate Division stated:

questionThe is not impairmentwhether the is one which would
prevent the claimant doingfrom his work in a normal and
acceptable manner but whether the impairment is one which is
likely to be an adverse factor in the claimant’s being employed or
being retained in employment. Many are,handicapped persons in
fact, able to do their work as well as those free from handicap but
there may be a greater risk of injury to them or maythere be a

that,risk in the event of injury, their permanenttotal disability
will be greater than the disability which would have resulted from
the subsequent injury alone. For these reasons,and related



97

the Secondpersons;suchemployreluctant tomay beemployers
reluctance.overcome thisdesigned toInjury Law was

1957).Goldstein, 118, 119-20 Div.(App.v. 167 N.Y.S.2dNagorka
casesin consolidated revealstheseof the CAB’s decisionsExamination

conditionspriornor Rygiel’sthat neither Hamel’sfindingsthat the CAB’s
theiruponbasedemploymentto werea hindrance or obstacleconstituted

Hamel, the CABtojobs. regardmost recent Withto theirperformabilities
found:

oftypeto do the samelooking for someoneemployerIf an were
at EADyearsover 33Hamel’s work recordfactory job, Ms.
disorderbi-polarHerexemplary.be consideredcertainly would

ever neces-nor was accommodationproblem;was not acertainly
disorder ....particularfor Ms. Hamel’ssary

disorder, aalthoughbi-polarHamel’sIt is found that Ms.
condition, or obstacle tonot constitute a hindrancedidpermanent

EAD exemplaryrecord at wasHer workregaining employment.
typein the sameemployedto bewell-qualifiedand she would be

injured.EAD had she not beenjob byof or retained

the CAB found:regard Rygiel,toWith

II diabetesRygiel’s Typethat Mr.There is no evidence
in There was no accommodationanyhis work fashion.impeded

II diabetes is notemployment. Typecontinuednecessary for his
an impedi-as[Department Transportation]the ofbyconsidered

(as distinguisheddriver’sobtaining license]to a [commercialment
anrequires exemption)insulin whichfrom diabetes treated with

Transportation] physi-his ofRygiel passed [Departmentand Mr.
after the was made.every years diagnosistwocals

diabetes, aalthoughIIRygiel’s Typethat Mr.It is found
condition, or obstacle todid not constitute a hindrancepermanent

unemployed.he becomeemployment shouldregaininghis

theirperformabilities toupon employees’reliance theThe CAB’s
Countryof Wide Truckadopt languagethejobsmost recent was error. We

the impair­should be whetherinquiryproper query: “[T]heto frame the
would moreknew of it and its extentemployerthat an whoment is such

ora decision to hiremakingconsider it whensignificantlythan notlikely
Truck, Because the891 P.2d at 879.Countryemployee.”retain the Wide

inin its decisions bothanalysis reachingemploynot the correctCAB did
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cases, we for further consistent thisproceedingsvacate and remand with
(2002)Co., 317, forth(settingIns. 148 N.H. 323opinion. AppealCf. of CNA

capacity remandingand forproper inquiry earningto determine loss of
thereto).further factual relatedfindings

Vacated and remanded.

DALIANIS, C.J., DUGGAN, LYNN, JJ.,and CONBOY and concurred.
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