
79

was thedamages property’smeasure ofthat the correctdeterminedfirst
thetitle was discovered. Becausethe date the defectfair market value on

opinion regardingor anany testimony experthadplaintiff presentednot
thevalue, thatproperlythe court concludedfair marketproperty’sthe

grantedand theon that issueproofhad her ofnot met burdenplaintiff
271,Checovich, 274138 N.H.v.Clippermotion. Seeinsurer’s Affiliates

in(1994) (in plaintiff’sclose the casea to dismiss at the ofreviewing motion
facttrial offindingswill not set aside the court’sa trial “wejury-waived

the unlessand not reverse dismissalthey clearlyare erroneous willunless
law”).tocontrarythe orfindingsit inconsistent withis

Affirmed.
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Hollis, P.L.L.C., (EdwardSulloway & of KaplanConcord M. and Beth
brief,G. on Kaplan orally),Catenza the and Mr. petitioner.for the

Shur, P.A., (.AndruBernstein of H. VolinskyManchester and Christo-
pher brief,G. Aslin on the and orally),Mr. forVolinsky respondent.the

E. Christina, Concord, brief,Theodore Comstock and M.Barrett of by
Association,for the New Hampshire School Boards as curiae.amicus

Duggan, J. This case concerns the termination of respondent,the Judith
McGann, as ofsuperintendent the petitioner, School Administrative Unit

(SAU).#44 The SAU seeks ofreview the State Board of Education’s
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itsdiscovery respect towithprovide pre-hearingfailure tothat itsdecision
thatto cross-examinemeaningful rightdenied McGann awitnessexpert

her proce-violations ofnumerouscross-appeals, allegingMcGannwitness.
Constitutions.under the State and Federalrights bothprocessdural due

in remand.part,in reverse andpart,affirmWe

I

2004, resigna-thefollowingfacts. Insupports followingtheThe record
the tobyselected SAUthe former McGann wassuperintendent,tion of
ansubsequently employ-entered intosuperintendent.as Sheserve interim

30,1, 2007,July throughfor of Junewith the the termment contract SAU
3, 2008, of itsBoard notified McGannOn the SAUSeptember2009.

asemployment. eightThe letter identified issuesintention to terminate her
aof her toright requesther termination and informed herthe basis for

2008,9, the SAU notifiedthe Board. On Octoberhearing before SAU
for termination that had beengroundsof three additionalMcGann

theduring investigation.uncovered SAU’s
usedthat federalgist allegations improperlyThe of the was McGann

staff,tostipend givein the of contracts to raises hermoney formgrant
herby raises after it had deniedgrantingthe SAU Board thecircumvented
forthem, and effort” requirementsfor failed to ensure that “timerequest

followed, intentionally to theprovideand failedgrantsthe federal were
letter that raisedauditing company’s managementwith anSAU Board

re-systems.andaccountingconcerns records McGannsignificant about
Board, which held threehearinga before the SAU was overquested public

eveningand an additional for delib-evenings evidentiary portionfor the
witnesses,and the were to callpermittederation. Both McGann SAU

evidence, party’sand cross-examine the other witnesses.present
ahearing,of the the SAU called forensicDuring evidentiary portionthe

auditor, Sullivan, financialit had hired to review its records.John whom
examination, file.requested access to Sullivan’sFollowing direct McGann

a from and didthat it had seen file Sullivan thusrespondedThe SAU never
hadto over. The SAU further that itanything respondednot have turn
histestifyof and thatexactlyinformed McGann what Sullivanwould about

had these The moderatortestimony representations.conformed todirect
provinceit not within the ofhearingto the ruled that washired facilitate

discovery“to in and to order theengagethe Board orders” declinedSAU
day hearing,of theproduceto Sullivan’s work file. On the secondSAU

to Sullivan’s file.requestrenewed her for accessunsuccessfullyMcGann
the SAU Board voted to terminate McGann.Following hearing,the

Education, assertingof that thethe State BoardappealedMcGann to
addition, arguedInright process.her to due sheBoard had violatedSAU



that was denied the to review Sullivan’swork file and wasopportunityshe
thus a to cross-examine him. Themeaningful opportunitydenied State

officer,Board the to a who the toappeal hearingreferred ordered SAU
work file forproduce hearingSullivan’s McGann to review. The officer

a proposed allowingthereafter issued decision to thesupplementMcGann
with from file to beingrecord items Sullivan’s demonstrate fromprejudice
access the file. The proposeddenied to decision ruled that the State Board

of required provideEducation’s administrative rules the toSAU McGann
rejectedwith work remainingSullivan’s file. The decision McGann’s

arguments and recommended that the State Board vacate and remand the
SAU Board’s for a Bothhearing. parties objecteddecision new to the

decision,proposed adoptedbut the State Board it in entirety.its This
andappeal cross-appeal followed.

II

beginWe with the tochallenge discoverySAU’s the State Board’s ruling.
The determined byState Board that not turning over documents from the
expert’s prior Board,file to the hearing before the theSAU SAU violated

rules,its particularly Hampshire Rules,New Administrative Ed
204.01(b)(4).In determining that the failure to turn over Sullivan’swork file
required a thehearing,new State Board found the prejudicethat was
“obvious.”

We review the ofinterpretation administrative de Appealrules novo. of
Murdock, 732, (2008). rules,156 “InN.H. 735 construing construingas in
statutes, where possible, plain ordinarywe ascribe the and meaning to the

omitted).used.” (quotation whole,words Id. We consider the rule as a and
not in segments. Id. ‘While deference is accorded to agency’s interpre-an
tation its regulations,of that deference is not total. still examineWe must
the agency’s interpretation to if itdetermine is with theconsistent

oflanguage regulationthe and with the purpose regulationwhich the is
omitted).intended to Id. (quotationserve.”

204 provides proceduralPart of the rules forrequirements certain
by localactions school boards. It differentiates “Proceedingsbetween at

the School Board Level to DisputesResolve Between andIndividuals the
RULES,System,” 204.01,School see N.H. Admin. Ed “Hearingand

Nonrenewal,” Rules,Procedure For Teacher see N.H. Admin. Ed 204.02.
204.02,Even though the State Board’s order torefers Rule because these

proceedings nonrenewal,did not ainvolve teacher only proceduresthe in
Rule 204.01 to this case.apply

204.01(b)(4) providesRule that “[t]he local board shall anprovide
opportunity for a ifhearing requested at which the following procedures
shall . . . theapply: [djuring hearing, the school shall a party,board allow



and allanyto examineparty,of thedesignated representativeor a
204.01(b)(4).Rules, deter-Ed The State BoardN.H. ADMIN.witnesses.”

to workto access Sullivan’srequired providethat this rule the SAUmined
to“meaningful righta cross-examine”file to withprovidein order McGann

the witness.expert

agency requirementsan to add or deletepermit“We will not
anda that is clearof ruleexpedient interpretingthe merethrough

474, 477N.H. 160 N.H.Safety,on face.” v.unambiguous Dep’tits Doe of
omitted). Here,(2010) brackets, requiresthe ruleellipsisand(quotation,

andanyor to examinerepresentativeallow a apartythat the school board
extensivelythat McGannhearing,all The record shows at thewitnesses.

havemayBoardthe SAU’s witness. While the Stateexpertcross-examined
believed, a moreto have allowed forthat access Sullivan’s file would

cross-examination, autho­in the administrative rules“meaningful” nothing
discovery partythe to to aprovidethe State Board to SAUrequirerized

.mayan “add . .hearing. agencyan Because notprior to administrative
a isthe of rule thatthrough expedient interpretingmererequirements

face,” Doe, and(quotationon 160 at 477unambiguousclear and its N.H.
toomitted), rulingthe Board’s that pursuantbrackets we reverse State

204.01(b)(4) file.access to itsrequired provide expert’sRule the SAUwas to

Ill

arguesarguments cross-appeal.next turn to McGann’s onWe McGann
to violatedrights processthat her federal and state constitutional due were

(1) discoveryprovided pre-hearingbecause: she was not with of Sullivan’s
(2)file; upon thatfindingsthe Board terminated her based adverseSAU

grounds givendifferent from the of which she had beensubstantiallywere
record; (4)(3) innotice; not and sheuponthe Board relied facts theSAU

to firstan to cure” her termination. Wegiven “opportunity priorwas not
Constitution,claims the federalcitingaddress MeGann’s under State

(1983).Ball, 226, 233 “Thisonly. v. 124N.H.opinions guidancefor See State
the due of the Stateprocess requirementscourt is the final arbiter of

(2007)2006-360, 93, (quotationN.H. 95In re Father 155Constitution.”
omitted).

A

thebegin argument process requiredthat dueWe with McGann’s
hearing.file the Toaccess to Sullivan’s to terminationprovide priorSAU to

duesatisfy requirementsthe ofparticular proceduresdetermine whether
analysis. Townprocess, two-prong Appealwe atypically employ ofof

(2006). aBethlehem, 314, Initially, ascertain154 N.H. 328 we whether
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Id.;legally protected interest has been seeimplicated. also Mathews v.
(1976).319,Eldridge, 424 U.S. 332 We then determine whether the

procedures provided adequate safeguards wrongfulafford aagainst dep-
Bethlehem,rivation of the interest. Town 154protected Appeal N.H.of of

at 328.
thatargues legally protectedMcGann two are implicatedinterests here

— in employment libertya interest her continued and aproperty interest
in as anreputationher educator and administrator. For ofpurposethe this

we that inappeal, protectedassume McGann has a interest her continued
inemployment and her reputation.

Our Innext task is to decide what was the ofprocess due. context this
case, the principal processreason for torequiring procedural due is ensure
that the whichuponfacts the SAU Board relied in terminating McGann

determined,correctlywere and that its decision was otherwise reasonable.
Assoc., (1982).Duffley Inc., 484,See v. N.H. Interschol. Ath. 122 N.H. 493

process analysisOur due a of threerequires balancing factors:

First, private bythe interest that will be affected the official
action; second, ofthe risk an erroneous deprivation of such

used,through value,interest the procedures and ifprobablethe
any, of additional or proceduralsubstitute safeguards; finally,and

interest,the Government’s the functionincluding involvedand the
fiscal and administrative burdens that the additional or substitute
procedural requirement would entail.

Veale, 632, 639State v. N.H. (quotation omitted), denied,158 cert. 130S. Ct.
(2009).748

brieflyWe review the process afforded McGann under the State Board of
Education’s administrative rules. At level,the local school board proceed-
ings disputesthat resolve between individuals the systemand school

arequire of steps.number The board an“[pjrovide opportunitymust for a
hearing legalwhen the rights, duties or aprivileges partyof are threat-
ened”; “[cjonduct“[pjrovide notice of such a hearing”; a inhearing a

“[ejstablishmanner dueassuring process”; an adequate in allrecord
“[ijssuecases”;contested and timely decisions and orders.” N.H. Admin.

RULES, 204.01(a).Ed At the formal ofhearing, rules are notevidence
applicable; hearingthe must be either or“public nonpublic consistent with

law]”;provisionsthe of the [Right-to-Know duringand the hearing, the
or aparty, party’s representative, anymust be allowed to and“examine all

204.01(b)(3)-(4).witnesses.” Id. The aboard must include that itstatement
compliedhas all requirements law,with of the of Right-to-Knowthe

including with all thecompliance record-keeping therequirements of law.



at a204.01(c). byarrivedThe issue a written decisionboard mustId.
maythe beboard, notice that decisionthe which must includequorum of

204.01(d). The must include adecisionto the state board. Id.appealed
decision, the rationalein the anddispute,of the issue board’sdescription

204.01(e). Finally, righthas the topartyathe decision. Id.for board’s
ofthirty dayswithinof the to the state boarda final decision boardappeal

204.01(g).Id.receipt of the written decision.
in this are substan-private interests caseassumingEven that McGann’s

termination,her to thetial, priortogiven process providedthe elaborate
andright employmentof her to continueddeprivationof an erroneousrisk

Bar, 769,242 P.3d 777v. Stateis minimal. See McBride Utahreputation
(where(Utah 2010) grievance proceduresmade of extensivepetitioner use
him, deprivation).risk an erroneous Underto there was a low ofavailable

law, to all recordsRight-to-Know permitted publicMcGann was accessthe
the Board torequiredthe and the administrative rulesof SAU Board

ch.of law. 91-Acertify it had with all that See RSAcomplied aspectsthat
204.01(c).(2001 2010); Rules, givenEd was& N.H. Admin. McGannSupp.

as as a of the evidenceagainst descriptionnotice of the her wellcharges
publica full at which shecharge. given hearingeach She wassupporting

witnesses,counsel, topresentto call and evidencepermittedwas have
was also to cross-examine all witnesses.charges. permittedanswer the She

fact, decision, hadof as as the termination to befindingsAll well
theFollowinga of the Board. the decision ofby quorumdetermined SAU

board, the ofright appealthe to the decision to State BoardMcGann had
adopted by theand to this court. While the decision StateEducation then

to due to the lack ofprejudiceBoard that the McGann’s casefound
“obvious,” toa of the record and McGann’sbrief failsdiscovery was review

any to McGann’s case.prejudicedemonstrate

to havethat access Sullivan’s file would revealedarguesMcGann
of considered theiremployees stipendsnotes that indicated some the SAU

work, than asbe extra rather “bonuses”payment performingto for
However, testimony from oneMcGann suchpresentedSullivan testified.

testimony theemployee, Wright, disputed regardingAnn who Sullivan’s
thanthat this contradiction was weaker directstipends. arguesMcGann

however, notprocess,with own notes. Due doesimpeachment Sullivan’s
Watson,for v.opportunitythe cross-examination. Staterequire perfect Cf.

1999) (“Due(Conn.832, to assure a defendantprocess841 seeks740 A.2d
omitted)).trial, testimony(quotation Wright’sfair not a one.”perfecta

by of to these interview notes.any prejudice caused lack accessminimized
she not have access to analleges prejudiceMcGann also because did

theby SAU’s businessunsigned prepared Tappan,memorandum William



arguesadministrator. that the memo haveMcGann would allowed her to
effectively regardmore cross-examine and Tappan.Sullivan With to

Sullivan,cross-examining prejudicewe find no to due to her lackMcGann
Nothing byof to the memo. in prepared Tappanaccess the memo relates to

the stipend funds about which Sullivan testified and failedMcGann has to
show how the memo have her awould afforded more effective cross-
examination.

As for her Tappan,cross-examination of McGann fails to howshow the
Indeed,memo would have her aafforded more effective cross-examination.

entirelyher almostargument centers on the cross-examination of Sullivan
and includes aonly passing reference to Tappan. reviewingAfter the memo

testimonyand the of noTappan, prejudice resultingwe find from McGann’s
lack of access the duringto memo the cross-examination of Tappan.

argues inabilityMcGann also that her to examine Sullivan’s file to
determine which documents not in file prejudicedwere the case.her She
asserts that despite testimonySullivan’s that he interviewed Tappan and
spoke extensively firm,with regularthe SAU’s auditing the work file
contained no notes or any However,records of such communications.

testimonySullivan’s included only passing interviews,references to these
tounrelated his testimony regarding the Even ifstipend funds. McGann

had had access to his work file hearing,before the any impeachment value
in lackthe of notesinterview was minimal at best prejudiceand did not
McGann’s case before the SAU Board.

Finally, thatarguesMcGann the lack of access to the documents resulted
in a of opportunitylack an to conduct a meaningful cross-examination
generally. The record does not support this argument. McGann was
permitted to all and, fact,cross-examine length,witnesses at in the
cross-examination of Sullivan longwas twice as as directthe examination.
The SAU Board did not limit McGann in either the oflength the
examination or ontopicsthe which the witness could be examined. We find
that McGann had an opportunityextensive meaningfullyto cross-examine
Sullivan.

As for the third ofprong processthe due analysis, we recognize that
the government stronghas a ininterest the integrity accuracyand of

hearings, Reagan, 1043,administrative see v.Abourezk 785 F.2d 1060-61
(D.C. 1986) (describingCir. government interest in preserving fairness in
judicial court,proceedings), by equally (1987),an divided 1484 U.S.aff'd
the ingovernment’s low,interest withholding expert’sthe file is and the
burden of producing Nonetheless, where,the file is minimal. here,as a

providedhas been withparty proceduralextensive andprotections, the
the requested procedural minimal,value of additional safeguard is we
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to withrequired providethe SAU McGannsay processthat duecannot
record,thorough review of theto file.After aaccess Sullivan’spre-hearing

was at herall the that dueprocessfind that receivedwe McGann
(1993) (due42,Grimm, 46138 N.H.hearing. Petitiontermination ofCf.

differ­quitearebinding proceduresadministrativeprocess requirements
judicialbinding procedures).ent from those

B

whenrightsher due were violatedargues processMcGann next that
fouremployment uponto basedBoard voted terminate herthe SAU

forsubstantially groundsfrom the termina­that differedfindingsadverse
century,than centralin notices. “For more a thepre-hearingtion stated

has whose areprocedural rightsof due clear: Partiesmeaning process been
heard; they may enjoyin order thataffected are entitled to be andto be

Kilton, 632,first 156N.H. 638must be notified.”Petitionright theythat of
omitted).(2007) the Processpurpose“The of notice under Due(quotation

of, adequatethe and permitis to affected individualappriseClause
” omitted).for, (quotationId. “Toimpending ‘hearing.’anpreparation

reasonably toprocess,due the notice must be of such nature assatisfy
and more than a mereconvey gesture.”the information must berequired

omitted). however, notprocess,“Due does(quotations and bracketsId.
calculated,notice, thereasonablybut notice under allperfect onlyrequire

circumstances, parties of the of the actionapprise pendencyto interested
at 638-39opportunity present objections.”an to their Id.and afford them

omitted). “Thus, wasinquiry uponour focuses whether notice(quotation
under facts and of eachparticularand the circumstancesfair reasonable

omitted).(quotationId. atcase.” 639
had notfindingsthat two of the SAU Board’s adverseMcGann contends

findingsher and that two other adverse werepreviously been disclosed to
hearing.thematerially priorfrom the notice she received to Wechanged

notarguesthat werefindings previouslyaddress the adverse McGannfirst
finding that McGannBoard’s fifth adverse was “Ms.disclosed. The SAU

to staffbeing paidto the Board of the variousduty stipendshad a inform
that she failed todutyand breached whenin the SAU and School Districts

in the andstipends being paidthe of to various staff SAUinform Board
“Ms.findingThe sixth adverse was that McGann’sschool districts.”

money . . occurredgrantof staff from federal .stipendscertainpayment
Policyin contravention of GDBA.”approvalwithout Board

9,2008 McGann, followingto the SAU identified theIn the October letter
for termination:reason

time andthe the effortsupervision, ignoredc. her SAUUnder
law.by federalrequirements grants imposedfor federal



grant money giveused toinappropriatelyMs. McGann federal
so-called “raises” to her staff members after the SAU Board

grantrefused to the she for her staff. Sherequestedraises
these throughachieved “raises” the use of contracts.stipend

A-87,Under Circular onemployees multipleOMB work“[w]here
objectives,or cost a of oractivities distribution their salaries

bewages supported by personnel activity reportswill or equiva-
lent haveindependentdocumentation.” The auditors uncovered

of employees receiving stipends paidnumerous instances SAU for
with grant money documenting spentwho are not their time on

projectsthe and aregrant apparently doing grantwho work
day.their workduring independentnormal The auditors have

atuncovered least one of an aexample employeewhere received
astipend payment payfor which didperiod during employeethe

subjectnot work. These failures comply mayto with federal law
tothe SAU federal investigation prosecution.and/or

The notice toprovided her ofclearly allegationMcGann informed the
that she had circumvented the board and grant money giveused federal to
raises to her staff members after the board had to grantrefused them.
Policy is an policy any salaryGBDA that requiresSAU increase to be
approved by the SAU Board. The notice further informed thatMcGann she

allegedwas to have stipendused contracts to togive raises her staff without
approval.SAU Board This is subjectconduct the same conduct that is the

six; wit,of the findingsSAU Board’s adverse five byand to that circum­
Board,venting the sheSAU failed to inform the andBoard did not obtain

ofapprovalBoard the raises. the languageWhile of the findingsadverse is
9, letter,not identical to the notice inprovided the October 2008 due

notice,notprocess requiredoes perfect crediblyand McGann cannot assert
that she was unaware dutythat her to inform approvaland receive from the
SAU Board would be an issue at her termination hearing.

nextWe address the two adverse findings that McGann asserts differed
materially from inthose contained the provided priornotice to the

hearing. that,termination SAU findingThe Board’s first adverse was “Ms.
dutyMcGann had a to cause the final onReport Internal Control over

20,Financial Reporting dated December 2007 and the information con-
tained therein to be totimely disclosed the Northwood Board and breached

dutythat when she thewrongfully Reportwithheld final from the
3,Northwood In September notice,School District’s Board.” the 2008 the

uponSAU informed McGann that her termination was based her “failure to
provide auditing company’s management[its] letter to the Northwood

orSchool District to advise the of inBoard issues identified the letter.”
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in letterthe “or” the noticemakes much of the from wordchangeMcGann
notice letter informedfinding.in the adverse Theto the word “and”

company’s managementprovided auditingthat she theneitherMcGann
the of issuesnor Boardthe Northwood School District advisedletter to

thefindingfirst adverse reflectedin the letter. The SAU Board’sidentified
auditingtheprovidethat failed to bothBoard’s determination McGann

Board informationto the theto the school board and discloseletter
3, letterin 2008SeptemberThe notice theprovidedcontained therein.

permither in detail tocharges againstthe sufficientadvised McGann of
at hearing.of her defense the terminationpreparation

that,finding was “Ms. McGann wasThe SAU Board’s seventh adverse
reports justifiedthat and Effort’ theensuringfor ‘Timeresponsible

work, infailed thatgrantto members for federal andstipends paid staff
above, 9,the 2008 letter notified McGann thatAs we noted Octoberduty.”

and require-the the time effortsupervision, ignoredher SAU“[u]nder
imposed providedfederal law.” The notice togrants byments for federal

employ-that the Board uncovered instances ofinformed her SAUMcGann
documenting granttheir time onreceiving stipends spentees without

day.and work the normal work McGann wasprojects doing grant during
complyher to with the timecertainly expectedaware that the SAU Board

requiredas law. The notice inrequirements by providedand effort federal
9,the letter more than and did not violateadequateOctober 2008 was

process rights.dueMcGann’s

C

that erred it failed find that herarguesMcGann next the board when to
“the onrights bywere violated SAU Board’s relianceprocessdue

2,“[d]uringMcGann that the December 2009extra-record facts.” asserts
session, several Board members made factual statementsdeliberative SAU

events;apparently personalbased their of some ofspecificon recollection
to not established on the record before thethese statements were facts

the lack of notice and to beargues opportunitySAU Board.” McGann that
a herveracityheard on the of these facts constitutes violation of due

claim,of citesprocess rights. support generallyIn this McGann two
the Board’s McGannportions of the minutes of SAU deliberative session.

any makingnot cite instances of SAU Board members factualspecificdoes
bynot the record and we decline the invitation tosupportedstatements

hearingand in antranscriptthe session minutes thereview deliberative
in See In theany discrepanciesto uncover such factual statements.attempt

(2001).342,Thayer Thayer,and 146 N.H. 347Matter of
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D

argues that herFinally, process rightsMcGann the SAU violated due
to with “an cure”by failing provide opportunity alleged groundsher to the

Boles, 382,her v. 141uponfor termination. relies Barrows N.H. 389She
(1996), for the thatproposition “every agreement impliedcontains an

partiesthat each of will in faith withgood fairlycovenant the deal and deal
other,”the and that dealing may giving opposing partyinclude the“[f]air

significantfair notice and an to cureopportunity any objections before
omitted).being statement,held (quotationsliable.”Id. This thedrawn from

382-A:2-605(l)(a)Code, 2010),see (Supp.Uniform Commercial RSA applies
transactions,to commercial not employment contracts. RSASee

2010).(Supp. Employees bargain382-A:l-103 are to for noticepriorfree a
contracts,opportunity requirementand to cure in their see v.Kaniff

(7th 1997)Co., 258,Allstate Ins. 121 F.3d 265-66 (employmentCir.
agreement provided requirementa for prior notice and an toopportunity

work”).ifcure the employee was terminated for “unsatisfactory Absent a
contract,inspecific provision employmentthe and anyabsent citation of

authority asupporting such constitutional inrequirement the context of
employment contracts, we decline to due process priorhold that requires

and an opportunitynotice to cure terminatingbefore an employment
contract.

Because the Federal Constitution does not provide any greater protec-
thantion does the Constitution regardState with to processMcGann’s due

claims, we reach result Veale,the same under the Federal Constitution. See
N.H. at158 645.

IV

Having rulingreversed the State Board’s that pursuant Ruleto
204.01(b)(4) file,the required provideSAU was to to expert’saccess its we
remand this case to Boardthe State for further proceedings consistent with

opinion.this

part;in part;reversed inAffirmed
and remanded.

DALIANIS, HICKS,C.J., LYNN, JJ.,and CONBOYand concurred.


