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(Robert theShepard on briefP.C., M.of NashuaShepard,Smith-Weiss
fororally), plaintiff.and the

(.Meredith P. andNourie, P.A., Cookof ManchesterWiggin & Jennifer
brief, orally), for the defendant.Ms. Cookon the andTurco Beaudet

Superioran order of theDUGGAN, Gray, appealsThe DarleneJ. plaintiff,
defendant,J.)(Nicolosi, byto thea motion dismissgrantingCourt

insurer).(the affirm.WeCompanyTitle InsuranceCommonwealth Land
2003,July plaintiffIn the andfollowingthe facts.supportsThe record

Realty Trustthe Estatessister, in their as trustees of Oceancapacityher
(Ocean Estates), “P” Ranchfrom thequitclaim Triplereceived a deed

Trust).(Ranch indeed, was recorded DecemberThe whichRealty Trust
ina of land located2003, convey parcelto Ocean Estatespurported to

paid approximatelythat EstatesplaintiffCandía. The testified Ocean
$90,000$80,000 parcel.theor for

2003,18, to the aconveyed plaintiffEstatesOn December Ocean
deed,to At the same time she received the sheparcel.deed thewarranty

granted mortgageand a to Residentiala construction loanobtained
lender)(the $243,000.Services, Inc. in the amount of She alsoMortgage

insurer, providedthea title from whichpurchased policyinsurance
$328,000 plaintiffThe theagainst policyin a title defect. identifiedcoverage

22,of 2003.the and was effective as Decemberas insured
2006, forexpenditures engineeringIn additional siteincurringJune after

parcel,in for on theseptic design plan preparationwork and a construction
acquiredthat had title to theplaintiffthe learned Ranch Trust never

it. Both theHampshire legallyand that the State of New ownedproperty
insurer,and the filed claims with the whichplaintiff subsequentlylender

aappraiser preparedto value the Theappraiser property.retained an
2007, asubjectin that the “is notreport September propertywhich found

poorlylot” “in an of drainedlegal, buildable because it is located area soils”
than frontage.” uponand has “less 200 of town maintained road Based[feet]

this, fairthat the had a market value ofappraiser propertythe concluded
$15,000 the of claim.plaintiffsas of date the

$15,000 lender,to thesubsequently paymentThe tendered ofinsurer
thethat was limited to the fair market value ofmaintaining liabilityits

againstof claim theplaintiffThe then filed a breach contractproperty.
the insurer to her for allargued required payinsurer. that the policyShe

property priorin the topreparingshe incurred to build onexpenses
$328,000.defect, limit of Thesecoverageto herupof the titlelearning

included costs topre-dated policy,of theexpenses,claimed some which
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cleared, Trust,paymentshave the land to Ranch septic design planning,
work, premiums, monthly mortgageadditional site insurance and pay-

thements to lender.
trial,The court a bench at theonly plaintiff duringheld which testified

witness,her callattempted expertcase-in-chief. She to the insurer’s Peter
testifytoStanhope, regarding the fair market value of the but theproperty,

granted testimony.court the motion to precludeinsurer’s his At the
case,plaintiffsofconclusion the the court motiongranted the insurer’s to

The the policydismiss. court determined that covered “actual monetary
loss or which itdamage,” interpreted as the fair market value of the

atproperty the time the title defect was plaintiffdiscovered. Because the
any testimonydid not orpresent expertan on the fairopinion market value

of the theproperty, court concluded that didshe not meet her burden of
proof and granted the insurer’s motion. plaintiffThe then filed a motion for
reconsideration, which courtthe denied.

The plaintiff arguments appeal.advances three on She first contends that
because she a catastrophic title,suffered or complete loss of the trial court

in determiningerred that she onlycould recover the fair market value of
propertythe of the Second,as date the title defect was discovered. she

asserts that trialthe court unsustainably exercised its indiscretion
prohibiting from callingher the expertinsurer’s witness an expertas

herduring Finally,case. she assigns error to the court’s granting of the
insurer’s motion to atdismiss the conclusion of her case-in-chief.

I

The interpretation policy law,of insurance is alanguage question of
which we review de v. Co., 317,novo. Webster Acadia Ins. 156 N.H. 319
(2007). We construe the as alanguage would inpersonreasonable the
position of uponthe insured based a more than casual reading policyof the
as a whole. Id. at 319-20.

7,Section the relevant portion plaintiffsof the providesinsurance policy,
that:

This is apolicy againstcontract of indemnity monetaryactual
or damageloss or bysustained incurred the insured claimant who

damagehas suffered loss or reasonby of matters insured against
by this and topolicy only the extent herein described.

(a) liabilityThe of the Company under this shallpolicy
not exceed the least of:

(i) the Amount of inInsurance stated Sched-
A;ule or
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(ii) of thethe valuethe difference between
and theor interest as insuredinsured estate
subjectestate or interestvalue of the insured

defect, or encumbrance insuredto the lien
thisagainst by policy.

andthat the court misconstrued this sectioncontendsplaintiffThe
that shedamages. argues becausethe incorrect measure of Sheapplied

7(a)(i) her totitle, policyof the entitlescompletea loss of sectionsuffered
that she incurredexpenses damages”and or actual“out-of-pocket damages

incorrectlycourt limiteda of the She asserts that theas result title defect.
7(a)(ii).sectiondamages uponher based

initially an insured’spolicy.the Section 7 limitsplaintiffThe misreads
byor sustained or incurredmonetary damageto the “actual lossrecovery

7(a) limitation onprovidesthen an additionalthe insured claimant.” Section
monetary“actual loss orrecovery, onlywhich if the insured’sappliesthat
providedof for inthe maximum amount insurancedamage” exceeds

A, $328,000, the of the insuredor “the difference between valueSchedule
tosubjectthe the estate ... the... as insured and value of insuredestate

defect, policy.”against bylien or insured [the]encumbrance

Thus, entirety7 in its a limitationcorrectlythe read section ascourt
monetary damage”oron based the “actual lossplaintiffs damages uponthe

a total lossplaintiffshe determined that the sufferedsustained. The court
the fairmonetary damage” property’sand her loss or wasthat “actual

anyto testi­However, presentthe failedplaintiffmarket value. because
value,property’sthe fair market theexpert regardingormony opinion

monetary“actual lossfailed to establish her orcourt concluded that she
assertion, didcontrary the the court notAccordingly, plaintiffstodamage.”

7(a) all. We with thisagreefurther limitations of section atapply the
interpretation.

policyliable to theup7 that the insurer wasSection establishes
limits, for limits. Allison n Ticor Title Ins.necessarily policynot the Seebut

(7th 1990)Co., 645, policya similar(interpreting907 F.2d 651 Cir.
monetarynever terms “actual losshave construed theprovision). While we
this issue havedecidinginsurance other courtsdamage” policy,or within an

of title is fair marketcompletethat loss for a failure thedetermined actual
652; FidelityTrust N-1 v.Mortg.the Id. at RTCproperty.value of 1994

(D.­503, 1999);Title, v. 835 P.2dSperry,58 F. 2d 534 N.J. SimsSupp.Nat.
1992).(Colo. defect, plaintiffIn the the title the565, 572 Ct. absence ofApp.

value, any recoveryfor its fair market andproperty onlyhave sold thecould
plaintiffthe a windfall.providein of the fair market value wouldexcess

Allison, 907 F.2d at 651.



76

sheplaintiff out-of-pocketWhile the contends incurred numerous
defect, likelythe title she theseexpenses because of would have incurred

uncompensated expenses anysame of title defect herregardless because
to “Titleproperty proved guaran­later be unbuildable. insurance does not

title; instead,perfect pays damages, any, anyit if caused tobytee defects
companytitle that the title did v.should have discovered but not.” Swanson

Co., (Ariz. 1995).1354, 1358 Accordingly,Title Ins. 925 P.2d Ct. App.Safeco
plaintiffs monetary damage”the “actual or cannot priceloss exceed “the

Allison,would ifproperty] unimpaired.”have fetched 907 F.2d at 651.[the

II

The plaintiff arguesnext that the court erred in refusing to allowher to
trial,Stanhopecall as a witness her toduring ease-in-chief. Prior the

opinionsinsurer disclosed the of itsStanhope, expert. Stanhopevaluation
that plaintiffs lot,”determined the “is not aproperty legal, buildable hebut

did not offer an opinion the value of ifregarding possible the itproperty
trial,was a At plaintiff attemptedbuildable lot. the call Stanhopeto to offer

opinion regarding However,an the of propertyvalue the as a lot.buildable
plaintiffthe informed the insurer of her offer testimonyintention to expert

trial,ajust then,month thebefore and even she did not opiniondisclose the
that she intended to elicit from Stanhope.

plaintiffThe to trialargued the court that she intended testimonyto elicit
“aregarding of whatrange property][the would be worth if it was a

buildable lot.” She that Stanhopecontended offered similar attestimony his
butdeposition, onlythat heacknowledged was asked to a“give ballpark of

what he property]believed bemight[the worth” as a buildable lot hadand
performed analysis.not a marketspecific The trial court refused to allow

testimony.Stanhope’s
We review the trial tocourt’s decision exclude proposed expert testimony

for an Figlioli Cos.,unsustainable exercise of discretion. v.R.J. Moreau 151
(2005).618, 626 standard,N.H. To plaintiffmeet this the must demonstrate

the trial clearlythat court’s wasruling untenable or unreasonable to the
prejudice of her case. Id.

A isparty opposing“entitled to disclosure of an party’s experts, the
substance of the facts and opinions about which arethey expected testify,to
and the basis of Theopinions.” producethose Id. failure to such information
should in “goodresult its exclusion unless cause is shown to theexcuse

Here,failure to disclose.”Id. plaintiff givethe failed to the adequateinsurer
notice that she intended to call aStanhope as witness or of the substance

testimony.of his Specifically, plaintiffthe notdid disclose that she intended
testimonyto elicit from Stanhope the value of asregarding propertythe a
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thatthe contendsplaintiffthethe of trial. Whilelot until middlebuildable
thisdeposition,during September 2009opinionhis hisdisclosedStanhope

deadlineexpertthe disclosurenearly five months aftertestimony occurred
insurer that she1, 2009, not inform theand the didMay plaintiffof

of trial.Stanhopefrom until the middlethatagain opinionto elicitintended
(2002)609,148 617-18Ingersoll-Rand,Lumber v. N.H.ValleyBakerSee

identity(trial testimony whereexpertofportiondisallowedproperlycourt
disclosed, on aopinionexpert’sbutopinionhis wereexpertof and

Letendre, 149withheld); In the Matter &wasparticular subject of Letendre
(2002)(trial wheretestimony31, 37-38 properly expertcourt excludedN.H.

not).opinionbut wasidentity of was disclosedexpert

ofrise a threshold levelexpert must toAdditionally, testimony
280, 284v. 157 N.H.Temple,in to be Baxterreliability order admissible.

(2008). Thus, istestimony uponfind that the “basedthe trial court must
methods,”data,” principlesis “the of reliable andproductsufficient facts or

thereliablyand toprinciplesthe has the methodsexpert “appliedand that
(2007). thatplaintiff acknowledgedTheof the case.” RSA 516:29-afacts

property mightof theonly provide “ballpark” rangecould a whatStanhope
concluded, not aAs trial did conduct“[Stanhope]worth. the courtbe

nor offeranalysis expertthe a one did he anmarket of lot as buildable
anthe court did not commitAccordingly,of the same.”opinion

that theconcluding profferedof discretion inunsustainable exercise
reliability.meet fortestimony requisite expertdid not the standard

if not haveplaintiff StanhopeThe also contends that even could
buildable,the the if itregarding propertytestified fair market value of was

prices parcelsthe three similarregardinghe could have testified sale of
However, alreadysubjectnear the we have concludedproperty.located

damagestrial the to be theproperlythat the court determined measure of
theAccordingly,of the on the date of loss.propertyfair market value

irrelevant,testimony plaintiff present anywas as the did notproffered
thus notthat the lot was buildable and the trial court didevidence

unsustainably testimony.its in suchprohibitingexercise discretion

Ill

in thegrantingthat trial court erredFinally, arguesthe theplaintiff
at the of her case-in-chief. Sheinsurer’s motion to dismiss conclusion

on to the must thatrulingthat in a motion dismiss court “assumecontends
allegations fact and reasonablewell-pleadedof the ofopponents [sic]all

thatproved”to true and can be andinferences be drawn therefrom are
mostand in a mannerallegationscourt will construe those inferences“[t]he
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[p]laintiff.”Accordingly, “totallyto the she asserts that the courtfavorable
testimonyher and exhibits.disregarded”

The the standard of for motionplaintiff cites incorrect review a to
at typicallydismiss the close of her case-in-chief. The standard the court
atapplies plaintiff’sthe close of the case-in-chief takes “the evidence

if,presented and tofavorably non-movingdetermine[s] viewed most the
it a case.” v.party, prima Hodgesestablishes Renovest Co. Develop­facie

(1991).72, However,Corp.,ment N.H. 75 recognized135 we have also a
different standard of review for a motion to following plaintiff’sdismiss the

in a trial. id. atcase bench See 75-77.

dismiss,A to inmotion made to the a atjudge jury-waived trial
case,the canplaintiff’s challengeclose of the inplaintiff’sthe case

One,. .ways.either of two . directed at the injudge his role as
judge, legal case,is to the sufficiencyused assess of the and is

by standard,measured the familiar prima all evi-takingfacie
dence introduced all inresolvingand conflicts the favor.plaintiff’s

second, however, one,The is a broader theasking judge, as the
facts, motion,trier of for expedited disposition.an aOn such the

judge defendant,is renderpermitted to a verdict for the theon
merits, at the close of the plaintiff’s case. Should the choosejudge

time,to address the thecase on merits at that the judge should
findingsmake of fact and assess the plaintiffwhether has carried

or aby preponderancehis her burden of the evidence.

In fact,a case where judge servingthe is also as the trier of the
judge haltcan the trial at the close of plaintiff’sthe case when he

facts,or she presented,determines that the as will not be
sufficient to meet the burden establishingof the case. judgeThe

byneed not primareview the evidence the standard to seefacie
if the plaintiff burden,meetmight the based on possible findings

fact, rather, fact,of but as the trier of can evaluate thewhether
metplaintiff actuallyhas the burden to the court’s satisfaction.

Id. at 76-77.

While the prevailinsurer would under either motion to dismiss
standard, the trial court correctly applied the second standard as the
insurer moved for “a todirected verdict dismiss the case.” As the trier of
fact, the plaintiffcourt assessed whether the bycarried her burden a
preponderance theof evidence and concluded that hadshe not. The court
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was thedamages property’smeasure ofthat the correctdeterminedfirst
thetitle was discovered. Becausethe date the defectfair market value on

opinion regardingor anany testimony experthadplaintiff presentednot
thevalue, thatproperlythe court concludedfair marketproperty’sthe

grantedand theon that issueproofhad her ofnot met burdenplaintiff
271,Checovich, 274138 N.H.v.Clippermotion. Seeinsurer’s Affiliates

in(1994) (in plaintiff’sclose the casea to dismiss at the ofreviewing motion
facttrial offindingswill not set aside the court’sa trial “wejury-waived

the unlessand not reverse dismissalthey clearlyare erroneous willunless
law”).tocontrarythe orfindingsit inconsistent withis

Affirmed.

LYNN, JJ.,Dalianis, concurred.C.J., and andCONBOY
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