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“blameworthy orconsumption creating contributingconstituted conduct to
unjustifiablea substantial and of death or serious bodily injury.”risk

omitted).N.H. atShepard, (quotation158 746 and brackets
trial,Because for awe reverse and remand new we need not reach the

arguments.defendant’s remaining

Reversed and remanded.
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(Thomas Bocian,E. assistantattorneyA. Delaney, generalMichael
the State.orally),the and forgeneral, on briefattorney

Concord,defender, onJohnson, of theappellatechiefChristopher M.
orally, thebrief and for defendant.

defendant, Peters, his onDALIANIS, appeals convictionsThe ToddC.J.
in Courtjury Superiormurder a trialfirst-degree followingtwo counts of

J.). 630:l-a, 1(a) (2007).(Abramson, he that theappeal, arguesOnSee RSA
J.)(O’Neill, it his limine towhen denied motions inTrial erredCourt

testimonytoand exclude theperpetratorsintroduce evidence of alternative
Partnershipof for VerizonWireless.keeperof the the records Célico d/b/a

ineven if the trial court erred theseaffirm because we conclude thatWe
of errors wereprovingthe State has met its burden that theserespects,

beyondharmless a reasonable doubt.

I. Background

A. Murders

the facts. The were Edithjury followingThe could have found victims
together Valleywith their children onRiley Timothy King,and who lived

Manchester, Peters,in one block from Annemarie theapproximatelyStreet
Riley’shis son.eleven-year-olddefendant’s ex-wife and the mother of then

son from atwelve-year-oldthen knew the defendant and his localdaughter
in and for which was a cheerleader.league playedfootball which the son she

11,2008.early morninginThe victims were murdered the of October On
murders, had drinking enoughthe before the the defendant beennight
“probably arguingalcohol that he drunk” and had been with hiswas

Demers, in argumenthe livedgirlfriend, Delane with whom Weare. Their
escalated, and the determined thatpolice Although policethe were called.

occurred, two; in thethey separatedno crime had the Delane remained
tocouple’s policeand the drove the defendant Concord.apartment,

brother, just police escortingarrived as the were theDwayne,Delane’s
untilapartment. Dwaynefrom the remained with Delane thedefendant

returned, two or three hours later. Soon afterapproximatelydefendant
Weare, defendant, in Delane’salong Dwayne,the with drovereturning to

arrived, theapartment. theyWhenSUV to Annemarie’s Manchester
room, hewhy quithim and himup,went to his son’s woke askeddefendant

andexplainedHis then told the defendant aboutthe football team. son
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inhaving neighborhoodhe was the the victims and withproblems with
Tardiff, neighbor.the The told him thatJennifer victims’ defendant’s son

rock,him himthreatening Kingthe victims were and that threw a which hit
leg. day, Riley by,in the He also said that earlier that as Tardiff droveand

friends,a leavingTardiff threw water bottle at one of the defendant’s son’s
a mark Thered on his face. defendant’s son and his friends went inside the

apartmentvictims’ and Tardiffs but leftbuilding when Tardiff came outside
pole, friend, over,a screaming.with metal A who was confirmedsleeping

the defendant’s account of withson’s the encounters the victims and
Tardiff.

room,emergedthe defendant from his son’s he appeared “visiblyWhen
bat,withangry.”Armed a baseball he went to the victims’ whereapartment

asleep thereafter,on Shortly Riley’s daughterthe victims were their sofa.
and,woke toup Riley’s gotscreams. She out of bed when theshe reached

kitchen, mid-thirties,a man insaw white his whom she asrecognized the
defendant, room,ofwalking living carrying Riley’sout the a bat. daughter

photo arraylater identified the defendant in a containing six photographs,
telling policethe that she was “sure” the photographthat was of the man

in apartmentwhom she saw her on ofmorningthe the murders.
The defendant past Riley’s daughterwalked and the apartment,exited

theholding Riley’s daughterstill bat. infound both bloodied thevictims
living room and police later,called 911. The arrived about one minute at

fourapproximately morning.o’clockin the
scene,they her at the Riley’s daughterWhen interviewed told policethe

asleepthat she had been had byand been awakened the of hersound
screaming bed,mother very loudly. immediately jumpedShe out of walked

bedroom,ofout her and saw standingthe defendant the roomliving“where
kitchen,”meets the aholding gave descriptionbaseball bat. She a detailed

of the appearanceman’s and then said that “seventy-fiveshe was percent
defendant,sure” that he was the whom she knew cheerleadingfrom

practice.
Meanwhile, when Dwayne realized that the defendant had left

apartment,Annemarie’s he went to Dwayneoutside look for him. As made
way nearbyhis a alley,toward the defendant runningcame out of it and told

Dwayne SUV,“to run and the F outget Theyof there.” ran to Delane’s
which the had inparked apartment.defendant front of Annemarie’s The

said,defendant started the “I think justSUV and I killed someone.” He
explained, guywas a and a Igirl,“[T]here and think one of dead.”them’s
Dwayne inlooked the back seat and a batsaw baseball on the seat. “aWith

wheel,”white-knuckled grip steeringon the the defendant then drove off.
The Manchester,defendant first drove an inex-girlfriend’sto apartment

but soon drove back past the victims’ whereapartment personnelrescue
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Weare, pastdrove toThe defendant nexthad arrived.policeand vehicles
by andSeeing her SUV passhe Delane.apartment shared withthe

stolen, police.it Delane called thethinking that had been
apartmenthis again,the pastThe then drove SUV Wearedefendant

in theparked pond.and front ofa road near Drew Pondpavedturned onto
to thewalkingoff rearthe while the defendant “tookDwayne exited vehicle

SUV, that thethe he noticed batDwaynethe returned toof vehicle.”When
had been removed.

SUV, Drugto a Walgreento the he drovethe defendant returnedWhen
vehicle, Dwayne exited again,in theparkedThe defendantStore Concord.

Thereturned, was in the driver’s seat.he the defendantand when
“just... needed to sitanymorethat he could not drive anddefendant said

drive, Dwayneto and twoDwayne places;offered the switchedthere.”
apartment.to the defendant’s Wearedrove back

Walgreenin lotparkingThe a camera thevideotape from surveillance
with twoThe video shows a four-door SUVDwayne’sconfirmed account.

thelot 5:13 a.m. Afterdriving parking approximatelyinto the atoccupants
a time.periodexited for short of Whenparked, occupantsone of thevehicle

returned, and the leftperson occupants places,this the two switched SUV
parkingthe lot.

at apartment,the arrived the defendant’sDwayneWhen and defendant
sister, Delane, balcony.on and theDwayne saw his outside the She

SUV,taking pointabout him her at whichexchangeddefendant words
home, the A fewDwayne apartment.left for and the defendant walked into

later, respondingthe apartment,minutes the arrived at defendant’spolice
asked toThey speakto earlier call about her stolen SUV. DelaneDelane’s

outside, inside, theapartment.them and then asked to enter the Onceto
searched,defendant, theynot him.searched for the but could find Aspolice

saying,a from defendant “I will be at themessageDelane received text the
the police,until out.” showed the tomessagedam shit clears Delane[the]
notand, to tell him that he was underrequest,at their called the defendant

him. The aspeakthat wanted to with defendant sentpolicearrest and the
returnedEventually,in “Don’t me.” the defendantmessage reply,text BS

apartmentto the and was arrested.
arrest, herAfter Delane and told thattelephonedhis the defendant

the of 10 andDwayne up eveninghim in Concord on Octoberpickedhad
11, and that heearlywith him the hours of Octoberduring morningwas

later,A of weeks heduring couplein Manchester those hours.was never
inthat he was notfather. The defendant told his soncalled his son and

The defendant’s conversationwhen the murders occurred.Manchester
was,his in as follows:part,with son
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this,I I IsorryOk. am am here didn’tbuddy but do[Defendant]:
okay?

Yep.[Son]:
All right? I didn’t do this.[Defendant]:

I know.[Son]:
I night.wasn’t even there that[Defendant]:

youOh-I seen leave.[Son]:
Huh?[Defendant]:
II seen yousaid leave.[Son]:

youNo didn’t.[Defendant]:
—I,when I up youThat’s woke when[Son]: left.

youNo buddy,didn’t. You didn’t see me ok?[Defendant]:
I that.[Son]: know

Alright you.I[Defendant]: love
I youlove too.[Son]:

father,spokeWhen the defendant with his he denied this conversation took
place.

11,On October as part murders,of their investigation of the the police
tospoke Dwayne, who Althoughtold them about the bat. policethe were
to inunable find the bat Pond they it,Drew when first for alooked fish and

game inconservation officer it floating pondsaw the four later.days The
officer police,contacted the it.who retrieved

Autopsies performed on the victims’ bodies confirmed that their deaths
by injurieswere homicides blunt to the head that inresulted fractures of

injuriesthe skull and to examinerthe brain. The medical who conducted the
ofautopsy King’s body that ittestified “would a oflot force”[have] take[n]

to the of injuries.cause extent his The medical examiner who conducted the
ofautopsy Riley’s body testified that the force used to injuriescause her

enough“was to thetear skin and lift off a offflap the surface of the skull.”
The medical examiners injuriestestified that the were consistent with
being bystruck a baseball bat.

B. Motions in Limine

trial,Before the defendant moved in limine to introduce evidence
related to aggressive, hostile or illegal involvingbehavior the victims and

instance,neighbors.various For the defendant tosought introduce evi-
that approximately murders,dence two months before the “was in aKing

fight $5.00,”with Victor Archibault over and that approximately one month
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Frederick,” a rumorspreadingmurders, foughthe with “Paulthebefore
soughtThe also to introducea defendantpedophile.that Frederick was

murders,in to suchoccurred closer time theabout incidents thatevidence
murders, Rileyto run off thethe Annemarie trieddaythat on the beforeas

till The defendantsaid, tonight.”waitget yours,and later ‘You’llroad
violent,ofpatternin aengaged“Evidence that the victimsargued:

thesupportspersonsand behavior towards otherthreatening illegal
Milwas tolikely person provokedit it that anotherbecause makesdefense

because itthe was inadmissibleThe contended that evidencethem.” State
theperpetratorsof other to victims’directly any allegednot connect thedid

McCord, ItPerry Mason Made Look Sogenerallymurders. “ButSee
AByEvidence CriminalEasy!”: AdmissibilityThe DefendantOf Offered

(1995-1996).L. Rev.Guilty,That Someone Else Is 63 TENN. 917Suggestto
that inadmissible to thatThe trial court ruled the evidence was show

victims, thehad a to kill the but that defendant couldother motivepeople
andto about their biasesuse some of the evidence cross-examine witnesses

trial, however, theThe not admitted at becausemotives to lie. evidence was
allegedcall the defendant wereany peoplenot of the whomState did

and, thus, the an togive opportunitydid not defensepossible perpetrators
the impeach.use evidence to

testimony thein to exclude the ofThe defendant also moved limine
ThePartnershipof the records for Célico Verizon Wireless.keeper d/b/a

to about “calltestifyit to call this witnessState indicated that intended
calls made from the defendant’srelating phone allegedlyrecords” todetail

the callcell that detail recordsDwayne’s phones.and The State contended
a.m., twentya callplaced approximatelythat the defendant at 3:35showed

murders, byminutes of awaythe and that the call was transmittedbefore
Manchester,Elm in approximatelytower located at 650 Streetphonecell

mile from the homicide scene.one-half
inscientificThe that the call detail records wereargueddefendant

Wilder v.only through expert testimony.nature and admissible witness See
(Md.State, 172, denied, 415Spec. App.),991 A.2d Ct. cert. Md. 43198

(2010). that the should be excluded as unreliablearguedHe also records
are not meet thetechnology upon theythe which based doesbecause

v. Pharmaceu­reliability. See Daubert Merrell DowDaubert standard of
ticals, (1993);Inc., Valley Ingersoll-Rand,Baker v.509 579 LumberU.S.

standard).(2002)609, 614 (adopting148 N.H. Daubert
not ankeeperthat the of the records need beThe State countered

testimony phonethe cell detail records.laybut could offer aboutexpert,
2008).(Fla.State, 1126, 1130-32 TheApp.Dist. Ct.Perez v. 980 So. 2dSee

not to the cellapplythat the standard didfurther contended DaubertState
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35,phone Robinson,v.detail records themselves. See State 724 N.W.2d
(Neb. 2006), grounds68-69 onabrogated by Thorpe,other State v. 783

(Neb. 2010).749N.W.2d
The trial court ruled that cell phonethe records were admissible under

the business records set in ofexception Hampshireforth New Rule
803(6).Evidence The trial court ruled that expertfurther witness testi-

mony was not a Atrequired hearing unnecessary.and that Daubert was
trial, evidence,callthe detail records were into the ofkeeperreceived and
the phonecell records testified that an outgoing placedcall was from the

phonedefendant’s cell at 3:35 a.m. 11 thaton October and the call
athroughconnected tower located at Elm in650 Street Manchester.

juryThe first-degreeconvicted the defendant on two charges.murder
appealThis followed.

II. Harmless Error

arguesThe defendant that the trial court erred it himwhen barred from
presenting evidence that would have hissubstantiated claim that someone
else killed the victims and when it theallowed State to introduce the call
detail records and oftestimony keeperthe of those records. The State
counters that even if in anythe trial court respects,erred these error was

Assuming, arguendo,harmless. that trialthe court erred theby excluding
other perpetrator admitting evidence,evidence and the phonecell after

record,reviewing the we conclude that the State its ofhas satisfied burden
proving that these errors beyondwere harmless a reasonable doubt.

harmless,To establish that an error was the prove beyondState must
a reasonable doubt that errorthe did not affect the v.verdict. State
Etienne, (2001).115,146 N.H. 118 This toappliesstandard both the
erroneous admission and exclusion of evidence. See (excludingid. evi­
dence); Gordon, (2011) evidence).410,State v. 161 N.H. 416-17 (admitting
An mayerror be beyondharmless a reasonable doubt if the alternative
evidence of the defendant’s is of anguilt overwhelming nature, orquantity,
weight, and if the evidence that improperlywas admitted isor excluded

ormerely inconsequentialcumulative in relation to the strength of the
Gordon,guilt.State’s evidence of See 161 N.H. at 416-17. In making this

determination, we consider the alternative presentedevidence at trial as
well as the character of erroneouslythe oradmitted excluded evidence
itself. id. atSee 416.

For the tojury convict the defendant of the murderfirst-degree
thecharges, doubt,State had to prove, beyond a reasonable that he

630:1-a, (2007).purposely 1(a),caused the victims’ deaths. See RSA II The
alternative evidence of the defendant’s theguilt testimonyincluded of four
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friend, personandhis anotherthe defendant’s son and(Dwayne,witnesses
Manchester, approxi-was inthat the defendantAnnemarie’s apartment)at

murders, time the murders.near the ofmately block from theone
“athat she wastestimony daughterof Riley’stheIt also included

apartmentinthe was the victims’sure that defendantpercent”hundred
testifiedRiley’s daughtercommitted.after the murders wereimmediately

defendant,murders, a bat whileholdingsaw thenighton of the shethat the
in blood.living laythe victims covered Sheout of the room wherehe walked

him fromshe knewimmediately recognized the defendant because
arrayin a andagain photographichimcheerleading practice. She identified

in court.
the hadtestimonyincluded that defendantThe alternative evidence also

place,the murders theShortlythe before tookkillinga motive for victims.
him a rock and Tardiffpeltedhim had withKingson told thatdefendant’s

this, theUpon hearingwaterhit his in the face with a bottle.had friend
“visiblyandlooking “upset,”“agitated,”left his son’s roomdefendant

apartment.then Annemarie’sangry.” He left
confession.evidence also included the defendant’sThe alternative

DwayneinShortly apartment,after defendant was seen the victims’the
“runyell,heard himrunning apartment’shim from the direction andsaw

I justF The then confessed: “I thinkgetand the out of here.” defendant
I ofa and a and think one them’sguy girl,killed someone.... was[T]here

dead.”
Further, evidence the defen-linkingthe alternative evidence included

in thedaughterto saw the defendantweapon. Riley’sdant the murder
after theShortlyand black baseball bat.apartment holdingvictims’ a silver

committed, inan aluminum bat the backseat ofDwyanemurders were saw
Pond,Drew exited the vehiclethey DwayneWhen arrived atDelane’s SUV.

to rear thewalking“took off the of vehicle.” Whenwhile the defendant
vehicle, no longerthe he noticed that the bat wasDwayne returned to

infloating pondthe approximatelythere. An aluminum bat was discovered
days later.four

theshowingincluded evidence thatFinally, the alternative evidence
murders,afterguilt.his For several hours thedefendant was conscious of

Manchester, Weare, Concord,to and then back toDwayneandhe drove
arrested,Weare, havingaftereventuallydefendant was hiddenwhere the

Littlefield,v. 152apartment.a dam near his See Statepolicefrom the at
(consciousness(2005)331, guilt may by flight).of be evidenced335N.H.

son,arrested, his and histelephoned girlfriendAfter he was the defendant
in on of the murders.nighthe not Manchester theinsisting to both that was

(2003)(consciousness416,Evans, guilt may420 of be150 N.H.See State v.



false).by toexculpatoryevidenced statements later discovered be He told
son, inhis to he seenresponse the son’s statement that had the defendant

ofnight youthe the murders: “No didn’t.Youdidn’t me ok?”buddy,see See
(Ga. 2001) (defendant’sState, 5,v. 543 12Nguyen attemptS.E.2d to

influence witness is of of guilt).evidence consciousness

evidence,Against phonethis the cell merelyevidence was cumulative.
admitted,if itEven had not been amplethere was thatevidence the

ordefendant was at near the scenecrime around the time of the murders.
addition, comparedIn to the evidence of the defendant’s motive and

murders,toopportunity commit the the perpetratoralternative evidence
the inproferreddefendant his motion inconsequential.in limine was
Whereas there was evidence that the defendant atwas the crime scene

murders,the ofaround time the killing person,confessed to at least one
and was seen with the murder weapon, there was no such evidence about
any the alleged fact,of alternative Inperpetrators. one of the alleged
perpetrators was inelsewhere Manchester when the murders occurred.
Another was in her apartment with others when the murders were

record,committed. uponBased our review of the we conclude that the State
has met its provingburden of that any beyonderror was harmless a
reasonable doubt.

Affirmed.

ConboyDuggan, Hicks, Lynn, JJ.,and concurred.

Board of Education
No. 2010-225

Appeal Keelin B.of
(New Education)Hampshire State Board of

Argued: 10,March 2011
Opinion May 12, 2011Issued:


