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Fenton, assistantE.Delaney, attorney generalA. {DianaMichael
orally), the State.on the and forgeneral, briefattorney

Associates, PLLC, A. on theof Stein{RobertA. Stein & ConcordRobert
orally), theand for defendant.brief

Demond-Surace,defendant,DUGGAN, appeals her con­MarilynJ. The
(2004),assault,two vehicular see RSA 265:79-aviction on counts of

J.).(Tucker,in reverse andjury Superiora trial the Court Wefollowing
remand.

facts. convic-followingThe could have the The defendant’sjury found
ridingthat lolled two peoplefrom a 2005 motor vehicle accidenttions stem

26,2005, aoccurred on which was clearmotorcycle. Julyon a The accident
12 andat the intersection of Route Oldapproximately p.m.at 9:45night,

inClaremont Road Charlestown.
from at her sister’s house anddrivingThe was home dinnerdefendant

atapproached12. As she the intersection Oldtraveling south on Route
Road, signalleft and moved into the left turnshe turned on herClaremont

stop,came to apolice completelane on Route 12. She later told that she
did not see any headlightsfor traffic in the direction andoppositelooked

intersection, whichThe was familiar with thecoming toward her. defendant
always aand that she came todangerous,she considered indicated

also considered thiscomplete stop turning. policeto Local officersprior
itgradeto the of road made difficultdangerousbe because theintersection

for southbound drivers to see northbound traffic.
victims, ariding togetherThe and Robin were onFlaig,Justin Aiken

traveling Theyand 12 in direction. weremotorcycle oppositeon Route the
Dezaffra,and Pat whogroupin a that included Michael Corcorantraveling

theyAsTimothya and who rode alone.passenger, Chapin,each carried
side-by-side,rode12, initiallyon Aiken andheaded north Route Corcoran

stopped toChapinafter that haddropped realizingbut Corcoran back
eventuallyglovehad retrieved his andglove dropped. Chapinretrieve a he

hour anddriving fifty-five per Chapinwas milesCorcoranpassed Corcoran.
zone,in a and both weresixty-five fifty mile-per-hourmiles hourper
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gaining ground travelingon Aiken. Corcoran estimated that Aiken was
hourfifty-five perunder miles and estimated that Aiken wasChapin

fifty miles hour.traveling perabout
12,hill lightAs a on Route he saw Aiken’sChapin approached brake

of hilltop sightilluminate at the the and then lost of him for “a brief
hill,second.” he crested the he saw and HeWhen smoke debris. observed

Cherokee, motorcycleAiken next a inlying Jeep entangled Flaigto the and
hill,inlying of the road.the middle As Corcoran crested the he saw the

inJeep Flaigand the road had to intolying and swerve the left lane to avoid
thereafter,hitting Chapinher. Shortly sáy,heard the defendant “I never

saw him.” The defendant sherepeatedlyalso told Corcoran that never saw
Aiken.

Corporal Aaron Reichert and LylesOfficer Todd of the Charlestown
Police atDepartment brieflyarrived the scene. Reichert spoke with the
defendant, who appeared policedazed. The defendant thattold she heard

crash,a inairbags Jeep deployed Then,the her and hitshe her brakes.
vehicle,upon exiting her a inmotorcycleshe saw a and woman lying the

Lyles briefly spokeroad. also with her and slightnoticed a odor of alcohol.
Lyles then asked Reichert to with ifspeak her to see he could andetect
odor of alcohol. Reichert also detected a faint odor of alcohol. The
defendant told Reichert that had glassshe one of wine at her sister’s.

anyReichert did not observe ofsigns impairmentalcohol and the defen-
speechdant’s was clear.

Lyles accompaniedthen the defendant the athospital,to and while the
hospital, stronghe detected a ofodor alcohol. Officer ofGreg Belisle the

DepartmentClaremont Police arrived at hospital nearlythe two hours
after the accident at immediately11:30 andp.m. detected a odor ofstrong
alcohol.He also noticed the defendant’s speech was slurred as she onspoke

phone.the The object anydefendant did not testimony,to of this nor did
pre-trialshe renew her motion precludeto all regardingevidence her

alcohol consumption.
accident,Five months theafter the ondefendant was indicted two counts

of A felony homicide, 630:3,Class aggravated negligent (2007),RSA IIsee
homicide,and two B felony 630:3,counts of Class negligent see RSA I

(2007). The trial subsequently grantedcourt the defendant’s motion to
exclude all toevidence related blood alcohol tests because the tests were
taken without the defendant’s consent. that ruling.We affirmed See v.State

(N.H.Demond-Surace, 2008).20,MayNo. 2007-422 The then notState
prossed those indictments and filed two charginginformations her with
vehicular assault. See RSA 265:79-a.

above, trial,As priornoted theto trial court denied the defendant’s
precludemotion in limine to the from introducing regard-State evidence
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the that evidenceagreedThe with Stateher courting consumption.alcohol
of whether she wason the issueconsumptionalcohol was relevantof

torequestthe defendant’sThe court also deniedcriminally negligent.
motoror to drive a vehicleimproperthat “it is notjury illegalinstruct the

the motionDuringalcohol.”of a small amount ofconsumptionafter the
anyit have that wouldrepresented that did not witnesseshearing, the State
any impairment.or ofsignswas showedtestify impairedthat the defendant

of the defendant’scourt, its decision to allow evidencepart,The in based
theSpecifically,glass representation.one of wine thisconsumption uponof

know,to she was sober.jury going“as far as the iscourt told the State that
trial, againthe the courtAdditionally, duringimpaired.”wasn’tShe

theargue testimonyelicit thatthat the could not orre-emphasized State
impaired:defendant was

inhearinghad the on motionMy when weunderstanding [the]
limine, that was not tomy understanding goingwas the State

forsuggest impairment obvious reasons.

— jurythe to knowlimiting you simplywere wantedyouAnd
And said I think at theyouthat had alcohol.she consumed

factjuryask the to find that from the thatyouthat wouldhearing,
one of and that smelledglass peopleshe said that she had wine

alcohol about her.

or the“youthe that can’t infer havespecificallyThe court then told State
the numbersuggest wrongthat was about[theofficer infer or defendant]

Finally, againhad.” the court stated:of drinks she
— yourmy admittingAnd whole of the evidence wasthe basis

impairment;it to ofargument questionwas was not relevant the
negligence conjunctionin with allquestionit relevant to the ofwas

in the case. whether or not she wasthe other circumstances So
in she was isn’t... relevantimpaired negligentterms of whether

thatthe order wasagainst suppressionand would workarguably
in earlier charge.down thehanded

— away fromyou stayI I think have toSo I mean don’t
orintroducingof that evidenceimpairment. yourThe basis

simply that there was anto introduce that evidence waswanting
alcohol,alcohol; oneconsumptionabout ofodor of a statement

wine; period,consumption,the fact of alcoholglass arguingof and
regard impairment.towithout

on counts and thisthe defendant bothjury subsequentlyThe convicted
appeal followed.
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appeal, arguments uponOn the defendant’s thelargely focus court’s
that “stay awayorder the State had to from impairment.” The defendant

the impermissiblycontends that trial court allowed the State to “use
alcohol as the core of criminal claim...negligenceits and allowedthe State
to the wasimply impaired.” Specifically, arguesdefendant she that the trial
court erred to aby failing grant bymistrial for statements made the
prosecutor closingin her argument regarding the alcoholdefendant’s
consumption admittingand evidence that she ofglassconsumed one wine.

(1)assignsShe also error to trial ofthe court’s: denial her motion to
the against theydismiss informations her because did properly allegenot

(2)criminally assault;the elements of negligent vehicular denial of her
evidence; (3)motion to for ofinsufficiencydismiss the toinstruction the

(4)jury permittingon criminal negligence; Trooper Daniel Brow to testify
(5)witness;as an expert and failure to agrant mistrial for statements made

by prosecutor during closingthe her theargument regarding defendant’s
immediatelyactions thefollowing accident.

I

begin argumentsWe with the thedefendant’s that trial court improperly
allowed the to regardingState use evidence her alcohol consumption given
its earlier In regard,order. this the defendant arguments,makes two both
of which are heruponbased contention that the State’s use of alcohol
evidence in contravention of this unfairly prejudicedorder her. She first
argues that evidence that she glassconsumed one of wine toprior the
accident was inadmissible it irrelevant unfairlybecause was and prejudicial.
She contends unsustainablyalso that the trial court exercised its discretion
in refusing grantto a mistrial prosecutorbecause the impermissibly

herimplied during closing argument that the defendant lied havingabout
only ofglassone wine theprior to accident. Because thatwe conclude the
court in mistrial,erred its on for aruling the motion beginwe with her

argumentlatter and argument.need not address her first
During closing argument,her the prosecutor told the thatjury the

defendant admitted consuming glassto one of wine and that Officer
Reichert testified that a faint odor of alcoholwas consistent with her claim.
However, continued,prosecutorthe “But the evidence here is that some
three hours later at hospital strongthe there was a ofodor alcohol. And

officers____”Then,that was byobserved two toward the of closingend her
argument, prosecutor jury,the told the “There anwas odor of alcohol. She

glass wine,said she had one of but there was a strong odor three hours
later. But then she saidalso she looked.” The defendant did not immedi-
ately object argument,to either but moved afor mistrial immediately
followingthe closing argument and for a cautionary juryasked instruction
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amotion forcourt denied theconsumption.her alcohol Theregarding
theprosecutor’s argument regardingtheit found thatmistrial because

testimonyto elicitedconsumption responsewas a fairalcoholdefendant’s
thegiverefused tocross-examination. The court alsothe onby defendant

consumption.alcoholcautionary regardinginstruction

any prejudicialin to effectposition gaugetrial court is the bestThe
tojuryhad on and has broad discretionthe conduct theprosecutor’sthat

691,Ainsworth,v. 151 N.H.a is Statemistrial warranted.decide whether
a(2005). ruling on whetherwill not the trial court’soverturn698 We

an unsustainableis absentmistrial or other remedial action warranted
of misconductexamining prosecutorialdiscretion. Id. In claimsexercise of

to“a licenseargument, prosecutor’swe must balance broadduring closing
rightsa are notthe to ensure that defendant’sargumentfashion with need

(1997).Boetti, 255,142 260in v. N.H.compromised process.”the State
lightin theargument improperthe was ofThe defendant asserts that

implythat could not that the defendant wasrulingcourt’s earlier the State
thatarguesnumber drinks had consumed. Shelying regarding the of she

priorthecontrary representa-to State’sprosecutor’s argumentthe was
consump-of her alcoholpurpose admittingtions the of evidenceregarding

theruling. arguesthe She further thatdisregardtion and in of trial court’s
dishonesty, likelyand callousness were“suggestions impairment,of alcohol

and itin the a to the defendant cause to baseprovoke jury punishto desire
supported byon that not the evidence.”its decision matters were

regardingit towhyThe did not make clear chose exclude evidencecourt
signs impairment. We can infer that thewhether the defendant exhibited of

the of allprior requiringcourt was concerned with the order exclusion
alcohol tests. Because of thisevidence related to the defendant’s blood

order, by reference toprove negligence makingthe State could not criminal
in alcoholexcludingthe order the blood testsNothingthose tests.

introducingthe from other evidence relevant tonecessarily precluded State
whether shenegligently, includingwhether the defendant drove exhibited

Nonetheless, allany impairment.of the court excludedsigns alcohol
regarding impairment.evidence alcohol

the alcoholallowing despiteIn evidence that defendant consumed
alcohol,impaired bythehaving excluded all evidence that defendant was

by case law. See State v.unsupportedthe court made a distinction our
(1989)314, 316 that an individual can beTaylor, (explaining132 N.H.

content, thelongof a alcohol so asimpaired proof specificwithout blood
264,any degree”); Ebinger,State v. 135 N.H.proves “impairment toState

(1992) (evidence was relevant toconsumption267 of defendant’s alcohol
ifnegligent vehicular homicide even the evidence wascharge criminallyof
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insufficient convict him of death ofcausing drivingto the another while
alcohol). recognize partiesunder the influence of We the difficulties both

However,in complying requiredfaced with this directive. the was stillState
order,byto unmistakablyabide the court’s which made clear that the State

notcould that the lied“suggest” having onlydefendant about one drink.

order,theDespite trial court’s the State still thatcontends the
prosecutor’s argument was a permissible response to defense counsel’s
closing argument testimony byand elicited the defendant throughout the

In particular,trial. inargued argumentdefense counsel his that:closing

bigThe State makes a deal about the odor. The odor is consistent
wine, mywith one drink of which is what said theclient she had on

odor,innight question. But ifeveryone was asked about the it was
weak,itstrong, if was orwhere was it how was it.... There nois

of toproof what the odor has do with this accident. We know from
the . . . my glassevidence that client admitted to a of wine with

.... nothingdinner There is aboutillegal having glassa of wine
with dinner.

a prosecutor mayWhile ordinarily a closing argument responduse to to
defense closing argumentscounsel’s and to urge jurythe to draw infer-

evidence,guilt Ainsworth, 698-99;of fromences the see 151 atN.H. State
Cote, 368, (1999),v. 143 N.H. in374 the court’s order specificallythis case

prohibited prosecutor’sthe argument. order,in of thatAccordingly, light
the closing argumentState’s was improper.

Having that prosecutor’sconcluded the argument impermissible,was
we must next determine requireswhether the error ofreversal the verdict.

272, (2006).Mussey,State v. so,153 N.H. 280 In doing we balance the
(1)following factors: the prosecutor’swhether improper argument was

(2)deliberate; whether the trial court agave strong explicitand cautionary
(3)instruction; prejudiceand any survivingwhether the court’s instruction

likely could have affected the outcome theof case. Id.

factor,As for the first the record does not reflect prosecutorthat the
intentionally theignored noted,court’s instructions. alreadyAs the court

tosought differentiate consumptionbetween alcohol and impairment,
which parties.created difficulties for both prosecutorWhile the should have

by instructions, sayabided the court’s we cannot that her conduct was
givendeliberate the unique circumstances of this case.

The second isfactor whether the court angave adequate curative
instruction to the Id.jury. The State that this isargues preservedissue not
because the did specifically requestdefendant not a curative instruction.
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juryto aobjection required preserveisGenerally, contemporaneousa
345,Dawdle, 347v. 148 N.H.review.appellateissue for Stateinstruction

an(2002). specificallyrequestthe defendant did notfirst note that whileWe
error, foran earlieralleged requestshe did repeatto cure theinstruction

herregardingthe of evidenceclarify purposeinstruction tocautionarya
toobjectionfollowing the defendant’sconsumption. Additionally,alcohol
ora mistrialgrantingcourt concluded thatprosecutor’s argument,the the

unnecessary argumentbecause theinstruction wasproviding a curative
hadapparentit that the courtpointAt that waspermissible.was

thewas no error to cure and defendant“conclusively decided” that there
(explaininga curative instruction. id. at 348not to seekrequiredwas Cf.

instruction wasobjection proposedto trial court’s curativethat the
arequested differingalreadythe defendant hadunnecessary where

“of substance of defensethe court was aware theinstruction because
thein favor ofweighs heavilythis factorrequest”). Accordingly,counsel’s

a instruction.givecourt did not curativebecause thedefendant
haveany maythatFinally, prejudiceconsider whether there waswe

outset,At the weMussey,the case. 153N.H. at 280.affected the outcome of
because thehigher prejudicethat a likelihood ofnote the defendant faced

(“Aa id. trial court’s immediategivedid not curative instruction. Seecourt
(quotationweight judicial disapproval.”ofcurative instruction bears the

omitted)). in haveAdditionally, analyzing prejudice, weand brackets
thestrength againstthe of the evidence defendant.uponfocusedpreviously

(2004).Here,Ellsworth, 152, 157-58 evidence againstv. N.H. theState 151
and, indeed,overwhelming, the defendant’s alcoholthe was notdefendant

Comparehave to a conviction.consumption may obtainingwell been critical
(2009)743, 747 act(explaining that a defendant’sShepard,v. 158N.H.State

alia,yellow by,a line was not caused inter alcoholcrossingof double
267 thatconsumption) Ebinger, (explaining jurywith 135 N.H. at was

andthe alcohol intake its effectpermitted to consider defendant’sproperly
behavior). evidence, inarguablyhis the did someupon produceWhile State

order, tendingof the to show that the defendant consumedviolation court's
wine, thenglass prosecutor’s improper argumentmore than one of the

juryfor in direct of that order.highlighted this the contravention
Moreover, in thepresent heightenedthe circumstances this caseunique

defendant, strategythe her trial basedlikely preparedto whoprejudice
knew that the trial hadthe court’s order. Because the defendant courtupon

trial,from the she did not haveimpairmentthe issue of alcoholeliminated
or evidence to establish that shepresentfull call witnessesopportunitya to

arguehad final toAdditionally, opportunitynot the State theimpaired.was
prosecutor’scould not rebut thecase the and the defendantjuryits to

argument.impermissible
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again emphasize maythat “a prosecutorWe draw reasonable
from inproven great closinginferences the facts and has latitude argument

and presented juryto both summarize discuss the evidence to the and to
Sanchez,to guiltthem draw inferences of from the v.urge evidence.”State

(2005) omitted).625, case,However,(quotation152 N.H. 628 in this the
court ordered the to presentState not evidence that the defendant was

and, moreover, prohibitedimpaired specifically the State from suggesting
Thus,having onlythat the defendant lied about one ofglass wine. the

prosecutor’s lightcomment struck at heart the Inthe of court’s order. of
this, we prosecutor’s byare convinced that the failure to orderabide the

subsequent grantand the court’s failure to a or limitingmistrial issue a
likelyinstruction prejudiced the defendant and affected the case’s outcome.

rulingBased our that theupon prosecutor’s improper argument and the
subsequent trial,court’s requirefailure to take remedial action a new we

not argumentneed address the defendant’s that the admission of evidence
that she consumed ofglass unfairlyone wine was irrelevant and prejudicial.

we already explained,As have the prior excludingorder the of theresults
onlydefendant’s blood alcohol requiredtests the ofexclusion evidence

tospecifically Anyrelated those tests. unfair prejudice to the defendant
resulted from the ofinconsistent enforcement the court’s instruction that

“staythe State had to away impairment.”from Accordingly, any evidence
regarding whether the impaired, e.g.,defendant was consumption or

observations,post-arrest other than the previously suppressed results of
tests,the blood alcohol should be admissible on retrial unless the trial court

groundsfinds other rendering such evidence inadmissible.

II

arguesThe defendant that the State’s informations were insufficient
theybecause did allege any amountingnot acts to criminal ornegligence

herthat alcohol consumption to her negligence.contributed The informa-
tions, victims,which were identical other than the names of the thatalleged
the defendant:

did commit the crime of Vehicular inAssault that [the defendant]
did negligently bodily injurycause serious to while[the victims]

vehicle,adriving apropelled Jeepto wit: 1994 Grand Cherokee on
Charlestown,inClaremont Road HampshireNew in that [the

failed to ofyield right waydefendant] the to a motorcycle
approaching oppositefrom the whichdirection was so close as to
constitute an aimmediate hazard and result ofas her unlawful

vehicle,operation of her propelled [the defendant] caused or
materially tocontributed a collision a motorcyclewith being
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sustain seriousvictims]and toby [theJustin Aiken causeddriven
inresulting death.to wit: severe traumabodily injury,

thatI, Hampshire provides15 the ConstitutionArticle of NewPart
offense,crime, until thefor oranyshall be held to answersubject“[n]o

to him.” Anformally,and describedsubstantiallyfully plainly,andsame is
athat it informs defen­constitutionally providedsufficientinformation is

the defendant toto allowadequate specificitythe withchargedant of
v.jeopardy. Stateprotected againstto doublefor trial and beprepare Cf.

(1994)257, 259 indictment is sufficient underPittera, (stating that139N.H.
circumstances). factuala has identified withcrime beensame Once

crimemay have committed the needacts which the defendantspecificity, by
Id.not be identified.

conviction, allegethe State musta vehicular assaultIn order to obtain
negligentlythat the defendant actedprove beyondand a reasonable doubt

11(d) (2007). at626:2, Shepard, 158 N.H. 746.as indefined RSA

of ana material elementnegligently respectacts with topersonA
andto of a substantialwhen fails become aware[she]offense

or will resultthe existsunjustifiable risk that material element
degreerisk of a nature andconduct. The must be suchfrom [her]

grossit afailure to become aware of constitutesthat [her]
inthat would observepersonfrom conduct a reasonabledeviation

the situation.

626:2,11(d).RSA

requiresa chargedThe that crimedefendant contends when
thestate, specificthe must actsparticular pleada mental Stateproof of

However, previouslywe havethe elements of that mental state.satisfying
statute,by see Lawsthat mens rea standards are now definedexplained

states),626:2,1971,518:1; culpablethe mental and(delineatingRSA II four
overt act that satisfies the crime’sspecifyan need not aninformation

(1989).715, Here,720Pelky, N.H.requisite mental state. See State v. 131
in addition toalleged negligentlythat the actedthe informations defendant

Davis,statute. See State v.all of other elements of the vehicular assaultthe
(2003)698, sufficient if itgenerallydocument(charging149 704N.H.

statutes). theThey providedrelevant also datethe of thelanguagerecites
thatoffense, the some of the acts werethe names of victims andof the

informa­Accordingly, thenegligence.constitute the defendant’salleged to
allegationsof had to meetwith notice the shetions the defendantprovided

ofto acts the defendanttrial, allege specificnot need “othertheyat and did
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or circumstances that would a failure to awareconstitute become of a
Pittera,unjustifiablesubstantial and risk.” N.H. 260.139 at

Ill

Finally, the defendant that the evidenceargues was insufficient as a
of permit jurymatter law to the to find criminal negligence. She contends

that the was hot proveevidence insufficient because the State did that her
wrongful grossconduct was or a deviation from the conduct of a reasonable

person. The court denied her motion to fordismiss insufficient evidence
both at the close of the and toprior closing arguments.State’s case To

onsucceed her motion to dismiss:

The defendant had to thatestablish the evidence viewed in its
entirety, inferences,giving the State the benefit of all reasonable
was insufficient to aprove beyond reasonable thatdoubt was[she]

of theguilty charged.crime When reviewing the trial. court’s
dismiss,denial of a motion to we view the evidence and reasonable

arisinginferences in thetherefrom manner most to thefavorable
because,State. We review the entire trial record even thethough

case,defendant not required presentis to a if tochooses do[she]
so, takes the chance presented[she] that evidence in case[her]
may inassist theproving State’s case.

(2005)331,Littlefield,State v. 152 (quotationN.H. 349-50 and brackets
omitted).

Further:

prevail evidence,To on challenge sufficiency[her] to the of the the
provedefendant must that fact,no rational trier of allviewing of

the evidence and all reasonable inferences from it in the light most
State,favorable to the could beyondhave found aguilt reasonable

doubt. solely circumstantial,When the evidence is it must exclude
all rational guilt. standard,conclusions except Under this how-
ever, we still theconsider evidence in lightthe most tofavorable
the State and examine context,each item in inevidentiary not
isolation.

omitted).Id. at (quotation350 also in reviewingWe note that a sufficiency
claim,of evidence,the evidence includingwe consider all evidence that we

erroneously Horak,have concluded was 576,admitted. State v. N.H.159
(2010).582

emphasizedIn weShepard, that requiredcarelessness for“[t]he
negligencecriminal is moreappreciably serious than that for ordinary civil
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theanyoneto who sharesmust be apparentits seriousnessandnegligence,
746158 N.H. atwrong.” Shepard,community’s general rightsense of and

omitted). negligenceheld criminalthatellipsisbrackets and We(quotation,
risk” and “someordinaryto a more thanboth a “failure perceiverequires

it.” Id. (quotationthat causedin the conductserious blameworthiness
cases,omitted). so, priorin our the evidenceIn we thatdoing explained

their toconduct caused failurewrongfulestablished that the defendants’
also, 152 at 353747; Littlefield, N.H.e.g.,a risk. Id. at seeperceive

(defendant intoxicated, speed);and at excessivetravelingwas inattentive
(defendant andPittera, driving speedboat at excessive139N.H. at 261 was

(defendantarea); wasswimming Ebinger,a 135 N.H. at 266-67too close to
lane). Shepard’soverturnedtraveling in a breakdown Weintoxicated and

inexplica-that the defendantonlythe evidence showedconviction because
Shepard,line 158 N.H.double for two seconds.bly yellowdrifted over the

at 747.
in theHere, person,found a reasonablejurythe could have that
hittingmotorcycle and avoidedplace, would have seen Aiken’sdefendant’s
ridingand the victims wereJuly nightit. The accident occurred on a clear

muffler, madeEagle”a whichmotorcycle “Screamingon a withequipped
motorcycle’s headlight runningandmotorcycle louder than normal. Thethe

Additionally,the of the crash. oneworking nightwere on and onlights also
line from her in the leftsight positionofficer determined the defendant’s of

3,800 a officerlane on 12 to feet and secondapproximatelyturn Route be
1,043it feet. the to characterize hermeasured at While defendant seeks

a criminalrisingas timed left turn not to the level ofpoorlybehavior
ordinaryit that a more thanperceiveis clear she tonegligence, “fail[ed]

atId. 746.risk.”

Nonetheless, inargues just Shepard,the defendant that as the State
However,wrongful specificallyof conduct. wepresent anydid not evidence

hadin that was no that the defendantnoted there evidenceShepard
case,In couldjuryor was Id. at 747. this thespeeding.consumed alcohol

failure motor­significant perceivethe defendant’s to thehave combined
strongand emanated acycle with evidence that she consumed alcohol still

to conclude that her conductof alcohol several after the-accidentodor hours
the accident.wrongfully caused

alcoholpresented that the defendant still smelled ofThe State evidence
Thus, wasspeech. jurythe and theseveral hours after accident had slurred

from of this and could factorweighto and draw inferences all evidencefree
criminally Ebinger,negligent.it that the Seeinto its decision defendant was

factor, theamong many, forconsumptionat Alcohol was one135 N.H. 267.
id., that alcoholconsider, it have determined herto see and couldjury
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“blameworthy orconsumption creating contributingconstituted conduct to
unjustifiablea substantial and of death or serious bodily injury.”risk

omitted).N.H. atShepard, (quotation158 746 and brackets
trial,Because for awe reverse and remand new we need not reach the

arguments.defendant’s remaining

Reversed and remanded.

Dalianis, C.J., HlCKS, LYNN, JJ.,and CONBOYand concurred.
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