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theruling,court its executorthat after the trial issuedThe record reveals
personalto either that the decedent’sasking clarifycourtfiled a motion the

or, thatthe court determinessubject rulingthe of that “[i]fwas notgoodwill
respect personalto decedent’sripe [theare for decision withpleadingsthe

thatspecific direction” on issue.its order to includethen amendgoodwill],
has a tomotion, stating: job“The Executortrial theThe deniedcourt

that hesuggestsa The Courtcharges significantwhich fee.perform, for he
Anytoempoweredhas been make.to make the decisions that heneeds

circumstances, wethat Under thesethen contest decision.”party may
fromany proceedsin the saledecline to decide the first instance whether

Optimum Manufacturingin should bepersonal goodwillthe decedent’sof
Family.to the Donovandistributed

Affirmed.

Conboy JJ.,Hicks, Lynn,Duggan, and concurred.

Rockingham
No. 2010-323

Hampton Association,Police Inc.

v.

HamptonTown of

17,Argued: March 2011
28,Opinion April 2011Issued:



8



9

(J. McKittrick on theOffices, Hampton Josephof NorthMcKittrick Law
petitioner.for theorally),brief and

Gearreald, by and for theHampton, orally, respondent.S. of briefMark

Sanderson, Concord, brief,of for The Local GovernmentbyPaul G.
Center, as curiae.amicus

(Town),DALIANIS, theHampton appealsThe Town ofrespondent,C.J.
J.) fortheSuperior {McHugh, granting requestorders of the Court

Association, Inc.by petitioner, Hamptonrelief filed the Policeinjunctive
(Association), copiesthe Townto the Association withordering provideand

thatof from Town’soutside counsel. The Towncontendscertain invoices the
(1) counsel, itsordered the Town’s outside aserroneously:the trial court

alisting onlyto a invoice devoted toagent, prepare revised entries
(2)matter; toparticular descriptionsand failed rule that the narrative

in were “confidential”under theoriginalcontained the and revised invoices
they subject attorney-clientwere to theRight-to-Know becauseLaw

2010).(2001 & affirm in andprivilege. Supp. partSee ch. 91-A WeRSA
in part.reverse

I. Background

2,2009, forSeptemberthe counselfollowingThe record reveals facts. On
Welch, manager, requesting,to the Town’sthe Association wrote Frederick

Law, everyeach invoicefrompursuant Right-to-Know “copiesto of andthe
or adviceAttorneys represented givenall have the Townany and who

Probationary Employees’ grievance and subse-regarding the so-called
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Arbitration” as as “the same information to thequent regardwell with
10,InPetition to Enforce the Arbitrator’s Award.” his 2009September

attorneyadvised the Association’s “that the fromresponse, Welch invoices
.attorneysTown’s . . contain confidential billing[the outside] detailed

and, thus,are protected by attorney-client privilege,”narratives which the
excepted requirements Rightfrom the of Know“are the to Law.” Welch

only 20,explainedfurther that the 2008 bill fromAugust outside counsel
solely probationarycontained time entries that related to the employees’

grievance, petitionarbitration and tosubsequent enforce the arbitration
award; remaining varietythe invoices addressed “a of legalother matters”

Thus,and were not limited indispute question.to the onlyWelch enclosed
20,lastthe two ofpages Augustoutside counsel’s 2008 invoice.

15, 2009,SeptemberOn the Association’s counsel sent the Town’s
attorney explaininga letter that “requesthis was for the time and monies
spent by the Town on the Arbitration subsequent Superiorand Court

he “notAppeal,” information,and that was otherrequesting any including
possible privileged” information. The Association’s thatsuggestedcounsel

anythe Town “redact information that it privileged,”believes is and
moneyobserved that of spent by“[t]he amount the is not privilegedTown

subject 22,and is the ofproper request.” September letter,In a[his] 2009
counsel for Town repliedthe that the Town not anydid “have documents
beyond those that beenalready providedhave the Association’s[to
attorney] that out timesegregate chargesthe and grievance,[theon

petitionarbitration and to enforce arbitration award at Sep-issue].” On
30,2009, broughttember the Association the instant forpetition injunctive

relief, to,asking the trial among things,court other order the Town to
produce requestedthe information.

The trial hearing 14,2010,court held a on the Januarymatter on whichat
Town counsel thatreiterated outside counsel’s generallyinvoices did not
identify performedthe bywork case. Towncounsel provided the court with
outside review,counsel’s invoicesfor the periodrelevant time for in camera
explaining thirty-four sixty-ninethat of onlythe entries concerned the

information,matter for the soughtwhich Association thatbut the remain-
thirty-fiveing multipleentries concerned arguedmatters. The Town allthat

of the indescriptive narratives the invoices fromprivilegedwere disclosure
by the attorney-client privilege.

invoices,in theFollowing its camera review of the courttrial ruled that
the Association was “entitled to receive ofcopies simplybills which reflect

issue,the on the examplework done matters at for telephone conversation
manager, discussion,with Town without the ofspecifics their analong with

accompanying dollar amount for the services rendered.” The court ordered
photocopythe Town to the thatthirty-four entries were devoted to the
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remainingFor theinformation.soughtfor the Associationmatter which
counsel, agent,the Town’sentries, Town’s asthe court ordered the outside

subjectto theof the entries were devotedmanyhow“approximateto
counsela bill to [the Association’s]matter at issue and forward revised
for theapproximatedmatter and amountlisting subjectthe general

entail “extra work”with its mandates wouldcomplyingservice.” Because
counsel, to therequirenotthe and its the courtby “elect[ed]Town outside

attorney[’s]of theany portion [Association’s]to be forresponsibleTown
(2001).91-A:8,1RSApetition.”fees in to file the within Seehaving

onlythe Town’soutside counselAlthough obligedthe trial court’s order
eachmatter amount forsubject approximatedto list the andgeneral

service, contained detailed narrativesoutside counsel’s revised invoice
theArguingfor the that detailedperformedabout the work Town.

therefore,and, notsubject attorney-client privilegenarratives to thewere
disclosure, court of itssubject to the Town asked the to be relieved

The trial courtforward the revised invoice to the Association.obligation to
the to therequestTown’s for relief and sent revised invoicedenied the

This appealAssociation itself. followed.

II. Discussion

theappeal requiresthe on that weResolving interpretissues
statute, including Right-­Law. of a theRight-to-Know interpretation“The

Law, N.H. v.by Challengeto be this court.”ultimatelyto-Know is decided
(1997)Educ.,Commissioner, 246, (quotationN.H. 142 N.H. 249Dep’t of

omitted). theRight-to-Knowof the Law is to ensure bothpurpose“The
actions, of allto the and recordspossible public access discussionsgreatest

bodies, accountability N.H. Civil Libertiespeople.”and their to thepublic
omitted).(2003)Manchester, 437, 438149City (quotationv. N.H.Union of

Thus, furtherRight-to-Know helpsthe Law our state constitutional
proceedingstopublic’s right governmentalthat the of accessrequirement

CONST,Id.; pt.see N.H.unreasonablyshall not be restricted.and records
I, publicnot for access toprovideart. 8.While the statute does unrestricted
records, aquestions Right-to-Knowthe Law withregardingwe resolve

in order effectuate theprovidingto the utmost information to bestview
toobjective publicaccess allstatutory facilitatingand constitutional of

375,Convention, 157 N.H. 379Belknapv. Countydocuments. Lambert
(2008).Therefore, whileprovisions favoring broadly,we construe disclosure

look the decisions of othernarrowly. also toconstruing exemptions M‘We
materia,acts, arethey pariother are injurisdictions, since similar because

necessaryin accommo­understanding theinterpretively helpful, especially
omitted).(quotationId. “Whencompetingof the interests involved.”dation

the Right-to-of material underentity seeks to avoid disclosurepublica
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Law, entityKnow that heavybears a burden to shift the balance toward
omitted).(quotationnondisclosure.” Id. and brackets

A. Revised Invoice

arguesThe the requiredTown first that trial court when iterred its
counsel, agent,outside itsas to create a revised invoice for submission to

bythe The requiringAssociation. Town asserts that outside counsel to
invoice, 91-A:4,trialprepare a revised the court violated VII (Supp.RSA

2010), that Right-to-Knowwhich states the Law should not be construed
public body cross-reference,“to a orrequire agency compile,to or assemble

information into a in it is already byform which not orkept reported that
body agency.”or The countersAssociation that the trial court’s order
merely required (throughthe Town actingoutside counsel as the Town’s
agent) to “create a of already existingsubset information.” The Association
asserts, “Allof the was in setinformation one of documents. The Townhad
only Thus,to redact the non[-]requested information.” the Association
contends, assertions,contrary to the Town’s the court order did not require
the to data acompileTown into format that the Association specifically
requested. Services,See Hawkins v.N.H. Dep’t Health and Human 147of

(2001).376,N.H. 379

Right-to-KnowWhile the guarantees “[e]veryLaw citizen . . . the
right inspect.to and. . to allcopy” public “exceptrecords as otherwise

statute,”prohibited by 91-A:4,1 2010),RSA it(Supp. specifically does not
“require public body cross-reference,a or agency to compile, or assemble

ininformation into a form it alreadywhich is not orkept reported by that
body 91-A:4,or agency,” 415,RSA In v. Paquette,VII. Brent 132 N.H. 426
(1989), instance,for held Right-to-Knowwe that the Law not require“does
public officials to retrieve intocompileand a list random information
gathered documents,from numerous if list ofa this information does not
already plaintiff requestedexist.” The in Brent had a school superintendent
to a list containing district,create the names of children in the school their

names, Brent,parent’s theirand addresses. 132 atN.H. 426. “[Although
names,the addresses,children’s their and the names of parents,their

appeared] on registration records,and requestedcards attendance the
compiledinformation never been into a list.”singleha[d] Id. held thatWe

because a list of requested already exist,the information did not the school
superintendent not required by Right-to-Knowwas the Law to create one.
Id.

Hawkins,In 379,N.H. at similarly147 we held that the Right-to-Know
Law did not require Hampshirethe New of HealthDepartment and

(HHS)Human to a onlyServices create new document that contained the
by thesought plaintiff. plaintiff soughtinformation The records of dental
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ofageunder therecipientsHampshireto New Medicaidprovidedservices
made to their dentalpaymentsMedicaid reimbursementtwenty-one and of

Hawkins, at held147 N.H. 377.Wefrom 1993to 1998.providershealthcare
withby plaintifftheprovidingthiscomply requestHHS could withthat

form, notin which wouldoriginalclaims theirof Medicaidindividualcopies
Id. atnew documents. 379.creatingentail

Union, 439-40,at we149 N.H.HampshireIn New Civil Liberties
case, CivilHampshireIn that the Newprogeny.Brent and itsdistinguished

(NHCLU) thatphotographsto consensualsought accessLiberties Union
stoppedwhopeopletaken of wereDepartmentManchester Police hadthe

Union,officers, 149 at 438.N.H. Civil Liberties N.H.but not arrested.by
provideto the NHCLU withdepartmentthat requiring policeheld theWe

some, all, compilingnot entailrequested,not of the as didphotographs,but
Id.contrary explained,into format to Brent. at 439-40.Werecords a new

newfrom to create aagencies havingthe rule shieldsBrent‘While
in it not shelter themRight-to-Know request,to a doesresponsedocument

atoriginalin form.” Id.having existingassemble documents theirfrom to
Thus, concluded, NHCLUrequiring police providethe to the439-40. we

totheexisting requiring police“a subset of records” was unlikepublicwith
already Id. at 440.“a document that does not exist.”create new

distinguishableand fromThe instant case is on all fours with Brent is
that, trialThe record as theHampshireNew Civil Liberties Union. reveals

found, inthirty-five originalof the counsel’saptlycourt entries outside
myriad subjects.”for a of Thesebillingthat the was“suggest[ed]invoices

cases, onlyon multipletime notthirty-five represented expendedentries
themsought submittinginformation.those for which the Association When

court, the work outside counsel on thehighlighted byto the trial Town the
issue,at next toput questionarbitration matter but a markgrievance and

much timetime Town not discern how of theentrythe because the could
highlighted Accordingly, originalto work. theentry was dedicated the

figuresto theprovideinvoices did not enable the Town Association with
forspecificamount of time outside counsel on tasksrepresenting spentthe

Town, theusingat issue. Nor could thegrievancethe and arbitration
invoices, therepresentingthe Association withoriginal provide figures

grievanceon the andmoneyof the Town each task related tospentamount
short, containingregard thirty-fiveIn to the entriesarbitration issue. with

matters, already thatno document existedmultipleinformation about
sought.with information itprovide the Association thewould

record, court whenthis we conclude that the trial erredBased upon
counsel,Town, entirelyan newto createrequired throughit the outside

requestedwith the informa-provide the Associationdocument that would
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notion. the contends that new document need have beenWhile Association
created, a courtexactlycreation of new document was what the trial order
required. specificallyThe court ordered outside counsel “to the best of her

many [thirty-five]ofability” “approximateto how the entries were devoted
subject ato the matter at issue and forward revised to the Association.bill”

entirelyThe bill anrevised was new document that the court ordered
reasons, therefore,alloutside counsel to create. For of the above we hold

that trial itthe court erred when ordered the Town’s outside counsel to
create reviseda invoice.

B. Original Invoices

The Town next the courtasserts that trial erred when it ordered the
Town the inphotocopy thirty-fourto entries outside originalcounsel’s
invoices, pertainedwhich to the matter whichonly for the Association
sought information. The the descriptionsTown contends that narrative of
the work outside performedcounsel were “confidential”within the meaning

91-A:5, (2001),of and, therefore, disclosure,RSA exemptIV from because
they subject attorney-clientwere to the evidentiary privilege.

The Right-to-Know specifically exemptsLaw from disclosure
pertaining to ... 91-A:5,“[r]ecords confidential... information.” RSA IV.

The ofdetermination whether information is purposesconfidential for of
our Right-to-Know Law is notobjectively, uponassessed based the
subjective expectations of party generatingthe that information. Goode v.

Assistant, (2002).N.H. Legislative Budget 551,N.H. 554148 ifEven
confidential, however,records are theydeemed not per exemptare se from

“Rather,disclosure. Id. to determine whether records exemptare as
confidential, the benefits of disclosure to the public must weighedbe
against ofthe benefits non-disclosure to the government.” (quotationId.

omitted).and brackets To that information sufficientlyshow is confidential
nondisclosure,to justify resistingthe party provedisclosure must that

(1)disclosure is to:likely impair abilitythe information toholder’s obtain
(2)future;necessary information in the or cause harmsubstantial to the

ofcompetitive position the from whomperson the information was ob­
tained. Id. This emphasizes potentialtest the harm that will result from
disclosure, promisesrather than simply confidentiality,of or whether the
information has customarily regardedbeen as confidential. atId. 554-55.
The of provingburden whether information is confidential rests with the
party seeking atnondisclosure. Id. 555.

case,In inthis the trial court did not theengage balancing test described
above itbecause concluded that the Town failed to meet its burden of
proving descriptions subject attorney-clientthat the narrative towere the

Weprivilege. hold that the trial court did not err in this regard.
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acommunications betweenlaw rule that confidential“The common
from isinquiryand protectedan areattorney privilegedclient and

Co. v.Realtyin Riddlejurisdiction.” Springthisand enforcedrecognized
omitted).271, (1966) explicationThe classicState, (quotationN.H. 273107

asought professional... is fromlegalis: adviceprivilegeof the “Where
such, to thatrelatingcommunicationsin his as thelegal capacityadviser

client, permanentlyin the are at his instancebymade confidencepurpose,
is the clientprotection by... unless the waivedfrom disclosureprotected

839,State,Id.; Pages v. 655Citysee N.W.2dlegal representatives.”or his
2003).(Minn. HampshireNew Rule of Evidence 502n.5 Ct. App.844

attorney-client privilege.common lawessentially codifies the
billing perentries are seargues descriptiveTown that detailedThe

Althoughthe attorney-client privilege.disclosure underprivileged from
in manyin otherHampshire,of first New courtsimpressionthis is an issue

See,rule. Mediarejected per e.g., Cypresssuch a v.jurisdictions have se
2000)(Kan.Overland, 681, (affirming trial court’s997 P.2d 693City of

perin notattorney fee statements arethat all narrative statementsruling
City (holding billing655 at 845 that recordsprivileged); Pages,se N.W.2d

by attorney-clientin entirety” privilege);“are not their the Stateprotected
(N.C. 2000)205, 208 (“Billing do notCherry, App.v. 541 S.E.2d Ct. records

automatically attorney-client privilege....”).fall the As other courtsunder
have does not extend toexplained, “[tjypically, attorney-client privilegethe

(4th394, 1999),records,” Gallerizzo,v. 174 402billing Chaudhry F.3d Cir.
professional“ordinarilybecause such records no confidentialreveal[]

client,”attorney Arlingtonv. 6933communications between and Maxima
omitted).(Md. 1994)Dev., 977, (quotationSpec. App.641A.2d 984 Ct.

agree billing provide onlythat statements thatgenerallyCourts
performedthe nature of the and do notgeneral descriptions of services

any specificityof communications with aresubjectreveal the confidential
Media, Inc., 691;at see v.Cypressnot 997 P.2d also Clarkeprivileged.

(9th (“[T]he1992)Bank, 127, 129Nat. 974 F.2d Cir.American Commerce
client, fee,of the the ofidentity payment byof the the amount identification

name, performed usuallythe aregeneral purposecase file and the of work
by attorney-client privilege.”);not from the Colonialprotected disclosure

(D. 1992)Co., 600,144v. Aetna Cas. & Sur. F.R.D. 607 Mass.Gas Co.
(“Documents fees, time arepayment billing expendedthe of andregarding

(Mo.Barton, 325, 332747discovery.”);Tiptonto v. S.W.2dgenerally subject
1988) merely attorney’s prepa­identifiedCt. statements thatApp. (billing

calls, and detailedphone meetingsration of discussions withoutpleadings,
advised, communications wereanalyzed privilegedthat or discussedentries

authority,the we decline the Town’suponnot Based aboveprivileged).
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a that inperinvitation to se rule alladopt descriptive attorneynarratives
to are to thesubject attorney-client privilege.invoices clients

hold, however, attorney-clientthe may applyWe that privilege to
in billinginformation a record that reveals “the motive of the client in

representation, strategy, orseeking litigation specificthe nature of the
provided, researching Clarke,services such as ofparticular areas law.” 974
129; 402; Gibco,F.2d Chaudhry, Inc.,at see 174 F.3d at In 185re F.R.D.
(D.296, 1997);Maxima, 984; Langston,299 Colo. 641A.2d at Hewes v. 853

(Miss.1237, 2003)So. (billing2d 1248-49 providedstatements that “an
hour-by-hour client,”rendition of the work aforperformed including

name,by talked,identifying, attorneythe with whom thepeople the topics
discussed,they subjects attorneythe the researched and papersthe he

“necessarily strategies, communications,reviewed reveal[ed] confidential
thoughtand the processes behind the andrepresentation” were privileged

disclosure).from

In Law,the context of Right-to-Knowthe the party seeking
nondisclosure attorney billingof statements of attorney-clientbecause the

Goode,privilege bears the of proof.burden See N.H. at “A148 555. blanket
generally disfavored,assertion is extremely ordinarilyand the privilege

must be raised as to each sorecord that the court can rule specificity.”with
Maxima, omitted);641 Media,A.2d at 984 (quotation see Cypress 997 P.2d
at 693 (parties claiming that innarrative statements feeattorney state­
ments are privileged applicationmust show privilege particularof to

statements). case,Innarrative this the Town did not specifically identify to
the trial court the narratives it privileged,claimed were but urgedrather
the court to find allthat of the privileged. lightnarratives were In of our

holdruling, we that the trial court did err bynot rejecting request.this

in part; and reversed inAffirmed
part.

Duggan, Lynn, JJ.,andHicks concurred.


