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(JohnAssociates, PLLC,Laboe of E.Concord Laboe on the brief and
orally), petitioners.for the

(AndruShur, P.A., ofBernstein H. VolinskyManchester and Edward J.
brief,Sackman on the and Mr. forVolinsky orally), the respondent.

DALIANIS, Brian, June,petitioners, James,C.J. The Laura and Robert
(theDonovan Family),Donovan the of theappeal Countyorder Sullivan

J.)(Feeney,Probate Court denying summary motion,their judgment
thegranting summary judgment motion filed theby respondent, Cathy C.

Carter, rulingand that the FamilyDonovan is not entitled shareto a of the
proceeds offrom the certainsale stock. We affirm.

The following decedent,record reveals the Timothyfacts. The M.
Donovan, will,died in 2009.June Article 4 of his September 14,executed on
2005, provided, in “Allpertinent part: my intangible personal property,

accounts, stocks, funds,but not limited to bankincluding mutual and the
like, but inexcluding Optimumshares IManufacturing, devise and

added.)tobequeath (Emphasisrespondent].”[the Article of6 the will
provided:

rest,All the estate,and everyresidue remainder of ofmy kind
situated,and description, and wheresoever notincluding but

limited to my shares stock other interests in Optimumand/orof
Manufacturing Corporation, Estate,and the Optimum Real I
give, bequeathdevise and person entityto that or servingwho is
as my Trustee under a certain orinstrument revocable trust

byheretofore Timothyexecuted me and entitled the M. Donovan
(the Trust”),Revocable Trust of 2001 “Revocable to be added to

him,the property byheld in trust and to be held and administered
in accordance thewith terms of said instrument as providednow
and from time to time hereafter amended.

added.)(Emphasis
14,September 2005,Also on the decedent executed the “THIRD

AMENDED APPENDIX TO THE M.TIMOTHY DONOVAN REVO-
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(Third Trust). 4 ofto ArticleAppendixAmendedTRUST OF 2001”CABLE
Trust, PROVI-to entitled “DISPOSITIVEAppendixthe Third Amended

thedistributingthe aboutAFTER DEATH” instructed trusteeSIONS:
4(C) inprovided, pertinentdeath. Articlethe decedent’supontrust estate

he owned orif, incapacity,the of death orthat at time the decedent’spart,
stock, “including'ofbusiness, directly owningor sharesbya eitheroperated

Corporation”Optimum Manufacturingto ofnot limited the sharesbut
to all thingswas authorized “doManufacturing), the trustee(Optimum

could have done[the decedent]to of the Business thatoperationrelated the
the interestsincluding selling liquidatingor decedent’s businessliving,”if

advisable.”“mayand as the trustee deem“at such on such terms”price
4(D) a reasonablespecifically “[w]ithinArticle authorized the trustee

Trustee,” process“enter auponafter as tosucceeding [the decedent]time
Optimum Manufacturing Optimum. in torespect selling”to .. stockwith

this,to do then “theIf the elected notManufacturing employees. trustee
[Manufacturing] beOptimum operatedassets of shallstock and/orand/or

“prudentthe under the circum-upon such terms” as trustee deemedsold
4(E) astances, Trustee.” Article set forthin the sole discretion of [the]

ofproceedsthe net from the sale of the assetsdistribution scheme for
gothe wouldManufacturing percent proceedsunder which ten ofOptimum

trustee, of would be distributed totwenty-five percent proceedsto the the
him,mother, Donovan, ifJune she survivedpetitionerthe decedent’s

the andrespondent, twentybe toforty-five would distributedpercent
remaindermen,contingenthisamongbe dividedpercent equallywould

4(F)Robert, Brian, requiredLaura and James Donovan.Articlepetitioners
of the and accumulatedprincipaltrustee to the balance“apportionthe

estate, accumulatedremaining principalof or the andincome said trust
estate, respondent].”of trust ... to [theincome said

2008, died, all of hisAugustIn ten months before he the decedent sold
Manufacturing Optimumin and certain other Manufactur-Optimumstock

2009,InCorporationFilter for million. Novembering Opticalassets to $15
petitionthe a declaration that theseekingfiled instantFamilythe Donovan

Optimum Manufacturingthe of decedent’s stockfrom sale theproceeds
death,to his as forth in article 6 his will. Theuponthe trust set ofpassed

respondentjudgment motions on this issue. Theparties summaryfiled
Optimumthe the sale of the decedent’sargued proceedsthat from

trialnot to the trust his death. TheManufacturing pass uponstock did
appealin the favor. This followed.respondent’scourt ruled

bycourt is set forthreviewing probateOur standard for decisions
(2007). fact offindings judgeof of theSee RSA 567-A:4 “Thestatute.

they plainly findingsare so erroneous that suchare final unlessprobate
the“Consequently,not Id. we will not disturbreasonablycould be made.”
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probate court’s unless it is the orunsupported by plainlydecree evidence
775,erroneous as a matter of law.”In re 157Guardianship of Domey, N.H.

omitted).(2008)778 (quotation
FamilyThe Donovan that trialargues by grantingthe court erred

summary respondent.to the In a ofjudgment reviewing granttrial court’s
summary judgment, evidence,we theconsider affidavits and other and all

them,inferences drawn from inproperly lightthe most favorable to the
(2002).Raduazo, 687,non-moving party. In re Estate “If148 N.H. 688of

genuine fact,our of thatreview evidence discloses no issue of material and
if moving law,the is toparty judgmententitled as a matter of will affirmwe

omitted).summarythe ofgrant judgment.” (quotationId. noWhen
in dispute,material issue of fact is will onlywe determine whether the

prevailing party judgmentwas entitled to as a ofmatter law. Id. We review
the trial court’s of the theapplication law to facts de novo. Id.

FamilyOn the Donovanappeal, proceedsasserts that the from the sale
of Optimumthe decedent’s Manufacturing stock to thepassed upontrust

death, theyhis and that toare entitled a ofportion them under the
4(E)indistribution scheme set forth Article of trust. respondentthe The

thatcounters “the Estate holds the fromproceeds” the sale of the
stock,Optimumdecedent’s Manufacturing and that she is entitled to them

under Article 4 agreeof the will. respondent.We with the

We first examine the terms of the will.Three governwell-settled rules
our ofanalysis Trust,the matter at hand. In 1,re 138 3Richardson N.H.
(1993). First, the intent guidetestator’s is our principal in ainterpreting

Second,will. if will,Id. no intent incontrary appears the words within the
will be givenare to their common meaning. Finally,Id. inthe clauses a will

isolation; rather,are not read in their meaning is determined from the
of the as alanguage will whole. Id.

will,ofUnder Article 4 the all of the “intangibledecedent’s property,”
except stock,his Optimum Manufacturing passed to the respondent when

estate,he died. The rest his stock,of hisincluding Optimum Manufacturing
passed to the trust under Article 6 of the will.

FamilyThe Donovan argues that proceedsthe from the decedent’s sale
of his Optimum Manufacturing passedstock to trustthe under Article 6 of

terms,the disagree.will. We Under the plain onlywill’s the intangible
property that pass respondentdid not to the Optimumwas the decedent’s
Manufacturing bequeathedstock. Article 4 respondentto the of the“[a]ll”
decedent’s “intangible personal property, including but not limited to bank
accounts, stocks, funds, like,mutual and the but sharesexcluding in

added.)Optimum Manufacturing.” (Emphasis
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theruled, bequest of decedent’sanyaptlythe trial courtAs
sold the stock beforewas adeemed when heManufacturing stockOptimum

propertya no ownslongerdecedentapplies whenAdemptionhe died.
thatdeath, the character ofat time of or whendevised thespecifically

reIn Estatelongerto no identifiable.changedso as behasproperty of
is114, 115(1981). giftform of thechange“A in the121 mereReposa, N.H.
Incharacter Id.a in nature and is.”complete changean butademption,not

instance, the devise of herfor we held that testatrix’sReposa,Estate of
death,when, years her shewas four beforelegateefarm to her adeemed

cash, a a note formortgage promissoryin for andexchangethe farmsold
sufficientlywas a114-15. concluded that the farm’s saleId. at Wepayment.

atto constitute an Id. 115.change ademption.radical

if, a has his will in whichIt is that after testator executedwell-settled
stock, the sells stockbequest corporateof testator thehe makes a specific

stock, occurs, nolegateean and a hasademptiondoes otheracquireand not
Annotation, toclaim the of the sale. See What Amountsproceedsvalid on

Corporate CorporateStock or OtherAdemption Specific Legacy ofof
(1958).Securities, 449, thisHampshireA.L.R.2D 452-53 New follows61

(1928).Busiel, 345, 348,83 N.H. 349rule. See Owen v.general
directinga will hisThe in Owen executed codicilto his executorstestator

death,his certain Id.daughter, immediately upontransfer to his stocks.to
died, executors, however,the were unable to findat 346.After the testator

inanyfor of the stocks named the will because the testatorthe certificates
348,athad sold or transferred the stocks before he died. See id.apparently

“the of the as ansubsequent operatedWe that transfer stocks349. held
by codicil.” at 349.ademption nullify specific legacy givento the the Id.

here, of ofSimilarly because the decedent sold all his shares Optimum
died, his to ofManufacturing bequestten months before he the trust

Manufacturing stock was adeemed.Optimum
Thus, died, stockOptimum Manufacturingwhen the decedent neither his

to The ofproceeds passed bequestnor the from the sale thereof the trust.
died,sale the stock before he and thebythe stock was adeemed his of

4to the under Article of the will.proceeds passed respondent
result, FamilyIn a Donovan relies thearguing contrary uponfor the

4(E) toin Article the Third Amended Appendixdistribution set forth of
theincorporatedTrust. contends that because the willFamilyThe Donovan

terms,reference, it the thatby necessarytrust is to review trust’s and
Trust, the from sale ofproceedsthe Third Amended to theAppendixunder

the to thefamily accordingmust be distributed toOptimum Manufacturing
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discussion,forth For the ofpurposesschedule set therein. this we will
assume, thedeciding, incorporated bywithout that trust documents are

the will.reference into

an interinterpreting byWhen vivos trust evidenced a written
instrument, “the byterms of the trust are determined ofprovisionsthe the

interpreted lightinstrument as in the of theall circumstances and other
competent of the intention of torespectevidence the settlor with the trust.”

(2001)Dumaine, 679, 681In re Declaration Trust N.H.by (quotation146of
omitted).ellipsisand theThe “determination of ultimate fact of the intent

omitted).of the settlor rests with this court.” Id. (quotation and brackets To
intent,determine the settlor’s we first the languagelook to of the trust. Id.

“In searching for the of inproper interpretation words aused written
instrument, requirewe that the words phrases givenand be their common

omitted).(quotationmeaning.” whole,Id. We examine the instrument as a
and look to extrinsic ofevidence the settlor’s intent if theonly language
used in the trust instrument is ambiguous. Id.

plain meaning trust,the of theViewing whole,when as aexamined we
4(E)conclude that the distribution to which Article of Thirdthe Amended

Appendix if, died,to Trust refers applies only when he the decedent still
4(E)owned of Optimumshares Manufacturing stock. Article is part of

4,Article specificallywhich dispositionconcerns the of assets theafter
4(E)decedent’s Article is preceded 4(D),death. Articleby which authorizes

the trustee to sell the Optimumdecedent’s Manufacturing stock either to
Optimum Manufacturing employees or such“upon terms” as the trustee

“prudent circumstances,deems under the in the sole discretion of [the]
context, then, 4(E)Trustee.” In the distribution forth inset Article applies

4(D)to the sale of stock that Article authorized the totrustee make after
the decedent’s death. The plain of thesemeaning provisions evince the
decedent’s intent that the distribution of the proceeds from the sale of stock

4(E)set forth in onlyArticle toapplies post-deatha sale of stock authorized
4(D),by Article and applydoes not to proceedsthe from sale ofany stock

that occurred before the decedent’s death.
Therefore, even if proceedsthe from the of Optimumsale Manufacturing

trust,stock had topassed the because the sale occurred before the
died,decedent the respondent would beenhave entitled to them under

4(F). For reasons, therefore,Article all of the above upholdwe the trial
court’s decision.

parties’We decline the invitation uponto rule thewhether Donovan
Family is to a proceedsentitled share of the from the sale of the decedent’s
personal ingoodwill Optimum FromManufacturing. the record submitted
on appeal, appearsit that this issue is yet ripenot for our review.



7

theruling,court its executorthat after the trial issuedThe record reveals
personalto either that the decedent’sasking clarifycourtfiled a motion the

or, thatthe court determinessubject rulingthe of that “[i]fwas notgoodwill
respect personalto decedent’sripe [theare for decision withpleadingsthe

thatspecific direction” on issue.its order to includethen amendgoodwill],
has a tomotion, stating: job“The Executortrial theThe deniedcourt

that hesuggestsa The Courtcharges significantwhich fee.perform, for he
Anytoempoweredhas been make.to make the decisions that heneeds

circumstances, wethat Under thesethen contest decision.”party may
fromany proceedsin the saledecline to decide the first instance whether

Optimum Manufacturingin should bepersonal goodwillthe decedent’sof
Family.to the Donovandistributed

Affirmed.

Conboy JJ.,Hicks, Lynn,Duggan, and concurred.
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