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lesser-notto sexual abuse wereintent commitand assault withassault
Constable, 505degree.in the secondof abuseoffenses sexualincluded

toargumentan similarin offeredThe Constableat 477. defendantN.W.2d
a child mustact withherein, “anythat sexurgingthat of the defendant

The courtId. at 475.the child’s will.”againstforce andnecessarily bybe
thatstatingdisagreed,

inoffense of sexual abusebe a lesser includedmaywhile assault
of sexcommission athat violation involveddegreethe third when

assaultparticipant, [is]or will of the otherby againstact force the
a thechild andoffense when the victim [i]snot a lesser included

irrelevant.[i]swill of the childconsent or

Id. at 476.
defendant’sdenyingnot err in thethe trial court didAccordingly,

assault.simplefor an instruction onrequest

Affirmed.
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attorney general, orally),on the brief and for the State.
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Concord, briefdefender, on theofPhelan, appellateassistantPamela E.
defendant.orally, for theand

Moncada, his conviction ondefendant,CONBOY, appealsMichaelJ. The
(AFSA), ten counts ofsexual assaultfeloniousaggravatedthree counts of

632-A:2See RSAassault, jumping.count of bailand onesexualfelonious
(2007). he2010); appeal,OnRSA 642:82010); (Supp.RSA 632-A:3(Supp.

J.)(1) finding competenthimerred in(Duggan,Trial Courtthat: theargues
J.)(Smukler,(2) denyingerred in histrial; Trialand the Courtto stand

that helack of sufficient evidenceforchargesto the AFSAmotion dismiss
affirm.as victim. Weof the same household thea memberwas

7. Facts

out of sexualchargesThe arosefollowingthe facts.supportsThe record
A.G., thirteen-year-old ofdaughterand thebetween the defendantcontact
(Lisa).girlfriend, Lisathe W.defendant’s

brother, M.W., in2006,A.G., Lisa, ten-year-old livedand A.G.’searlyIn
hisin defendant andManchester. ThecomplexBeech Hill apartmentthe

Anthony and M.W.were friends.son, complex.inAnthony, lived the same
Hill A.G. and her2006, damaged complex,a fire the BeechIn afterMay

in Theto on Street Manchester.family apartment Cypressmoved an
nearby Haywardmoved to an onAnthony apartmentand haddefendant

time,At the same LisaStreet, friendship.theirboysand the resumed
defendant, they began an intimateandreacquainted with thebecame

visiting apartmentLisa’sAnthony beganThe andrelationship. defendant
every day.

ended, to several weeks with herspendthe A.G. leftyearAfter school
there, she and the defendantConway.in she wasfather North While

service.AIM, messaginginstantthrough an Internet-basedcommunicated
her,communications, that he lovedthe defendant told A.G.theseDuring

her, that he wanted herto the rest his life with andspendthat wanted ofhe
have his child.to

AnthonyandConway,left the defendantAround the time A.G. for North
apartment.meals at Lisa’severy night eatingand theirbegan spending

to keepand Lisa had decidedon the couch because hesleptThe defendant
Anthonyfrom the and M.W.relationship children.the nature of their

boys dayto campdefendant took thea futon in A.G.’s room. Theshared
aweek, cooking night,at and forcooked or with theduring helpedthe

intime, her themorning picked upin the andperiod of drove Lisa to work
“basically oftakingwas carethat the defendantafternoon. Lisa testified

ofthe children becausekids,” superviseunavailable tothe as she was often
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However,her and her drugwork schedule and alcohol use. the defendant
Haywardperiodicallyretained and visited his Street apartment.

Conwayreturned from on a Friday July.A.G. North at the end of That
night, boystwo atLisa and the went to bed about 9:00.While the defendant

alone,and A.G. were the sexually penetrateddefendant A.G twice with his
finger and once with his penis. following Sunday,On the A.G. accompanied

mother, defendant,her the the toboys There,and two a flea market. A.G.
looked at a necklace that had hergold name on it. The defendant proposed
to they split buyLisa that the cost and the necklace for A.G. Lisa$100
agreed, and the a paymentdefendant made down theon necklace.

day,next to boysThe Lisa went work and the two went to summer camp.
Beach,The defendant offered to drive to HamptonA.G. and she agreed.

spending Beach,After an hour Hampton theyat returned to Manchester
they spentwhere some time public theyat a Afterswimming pool. left the

pool, stopped bythe defendant was police.Manchester The reason for the
stop not disclosed jurywas to the because the trial court had aissued
pretrial ruling precluding complaintevidence of a policemade to the

theregarding did,defendant’s interaction with pool.A.G. at the juryThe
however, hear evidence regarding the defendant’s dayinterview later that
at Manchester policethe station with Detective Brian Riel. Riel questioned
the defendant about relationshiphis with anyA.G. The defendant denied
“inappropriate” contact givenwith A.G. and told Riel that he had her gifts
because she “had rougha childhood he tryingand was to be a father figure
to day,her.” After that the defendant and his son spendingceased their

atnights A.G.’sapartment.
indicted,The defendant was subsequently and after the trial court found

trial,him competent to stand jurythe found him ofguilty the fourteen
charges. appealThis followed.

II. Competency

Relying Constitutions,both theupon State and Federal the defendant
argues that the trial court in himfindingerred competent to stand trial. We
first argument Constitution,consider his under the State using federal

only analysis. Ball, 226, (1983).cases to aid in our State v. 124 N.H. 231-33

Mental competence trial,is a abasic condition of fair and if a criminal
legally incompetentdefendant is then he or she has a rightconstitutional

(2002).not 75,to v. Gourlay,be tried. State 148 77N.H. “The two-pronged
(1)test for acompetency requires that defendant have: a presentsufficient

ability to consult lawyerwith and assist his with degreea reasonable of
(2)understanding;rational and a factual as well as rational understanding

of against Id.;the proceedings Dusky States,him.” see v. United 362 U.S.
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(2001).The of the test5, 6 prongfirst(1960); 146N.H.Haycock,402 v.State
communicating “meaningfullyofcapablebethat the defendantrequires

trialregardinginformed choicesas be able to makeattorneyhis so towith
omitted). aIn to haveorder(quotation148 at 77Gourlay, N.H.strategy.”

a must haveprong, defendantunderstanding” under the second“rational
omitted).at (quotation146N.H. 6reality.” Haycock,“sufficient contact with

thea ofby preponderanceto prove,the burdenThe State bears
to beweighttrial. Id. “Theevidence, to standcompetentthat a defendant is

witnesses, theandcredibility of thetestimony on thegiven depends
148Gourlay,trial to determine.”credibility is for the courtof witnesses

to theperson could have comethat no reasonableN.H. at 78. Unless we find
willtestimony,to weweight conflictingto be givensame conclusionas to the

isofprima incompetency”“a caseto the trial court. Id. Whendefer facie
trial courttestimony, theexpert“uncontrovertedthroughestablished

that and those reasonsrejecting testimonyforshould delineate its reasons
at 8.record.” 146 N.H.by Haycock,must be thesupported
not firstprovethat the did theappeal, arguesthe defendant StateOn

expertof standard. He asserts that uncontrovertedprong competencythe
thatexpressivehe and deficitsreceptiveevidence established that suffers

alawyer withsufficientlyto consult with and assist hisimpaired abilityhis
understanding. arguesHe that the trial courtdegree of rationalreasonable

attorneyin he and that a second defenseruling competenterred that was
that,He furtherduringnot to assist him trial. assertsnecessarywas

failingin tocontrary Haycock,the in the trial court erredrequirementto
record,reasons, by rejectingdelineate the forspecific supported

Dallman,testimony. Lagway Supp.medical See v. 806 F.uncontroverted
(N.D. 1992)1322, hearinga to be(holding competencyOhio1338-39

his ownprocedurally judge psychologicalinsufficient where the substituted
anyfor that of the and the record was devoid ofexpertise expert

rejectionfor of the expert’s report).hisexplanation
30, Theycompetencyat theexperts hearing.Two testified June 2009

Adams, Ericpsychiatrist,Dr. the forensic and Dr.were James J. State’s
Mart, agreeda that thebyretained the defense. Bothpsychologist

cognitivedefendant has certain deficits.
“a normalpsychiatricallyDr. Adams concluded that the defendant was

individual,” IQ functioning”with an overall in the “borderline intellectual
InIQ “mentally range.”and a verbal that be in the retardedrange might

abilityinhibit his toopinion, impedimentsDr. Adams’s the defendant’s
and,abstractions,material, writtenprocess especially spokenverbal or

therefore, expla-andhe would not be able to understand retain abstract
that the defendant wouldexample,nations. For Dr. Adams did not believe
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be to ifconcept givenable understand and retain the of consent he were the
victimexplanation, “The is under 16 and therefore not able to consent to

However,activity.”sexual he that the defendantsuggested might under-
told,if “a girl get saystand he were under 16 if goingdoesn’t to she’s to

young. [parents]have sex because she’s too Her are in of hercharge
decisions, not her.”

In report,his written Dr. Adams concluded:

Because of the defendant’s withdifficulties abstractions^]
commonly courtrooms,are inwhich used this requiresdefendant

accommodations in terms of time to explain keyavailable issues
expressedwhich have been in an abstract fashion. He would do

pairbetter to a of attorneys attorneyhave so that one bycould sit
his understandingsside and monitor his attorneywhile the other
was With itspeaking. provisos,these toappears me that this

competentdefendant is to stand in thetrial current case.

Dr. disagreedMart and that theconcluded defendant was toincompetent
Although agreedstand trial. Dr. Mart diagnosticwith Dr. Adams’s overall

assessment, difficult,he itbelieved that would be if impossible,not for the
defendant to follow trial inproceedings meaningfulthe a Dr.way. Mart
reported that the defendant “quiteis distractible” and “processesthat he
language very slowly,”and concluded that the inabilitydefendant’s to follow
courtroom wasproceedings greatera impediment competenceto his than

abilityhis to understand the material.
At inhearing,the to testimony,addition Dr. Adams’s the State offered

testimonythe of Wright,Tara the ex-girlfrienddefendant’s and mother of
children,two of his and oftestimonythe Detective Riel. Tara Wright

testified that hadshe never thatperceived the defendant had problems
understanding followingor conversations and that she had observed him
reading newspaper jobsthe when searching for or apartments. alsoShe

that he participated legaltestified in proceedings for the purpose seekingof
termination of his child support obligation. He had also written her
numerous letters from prison.

Detective Riel testified that when he Julyinterviewed the defendant in
2006, he read the his rights.defendant Miranda The defendant indicated
that he understood his rights anyMiranda and did not questionsask about
them. He towas able answer the questions, thoughdetective’s he evaded
questions about having touched the victim inappropriately.

In concluding that competent trial,the defendant was to stand the trial
court found that the “defendant is able to conceptsunderstand when
coupled concrete, abstract,with a rather than explanation,” and that the
defendant had a “rational ofunderstanding againstthe himproceedings
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ahis withlawyerandability to consult assistpresentsufficientand a
Further, the trial courtunderstanding.”of rationaldegreereasonable

attorney ap-a bethat secondrecommendedstated, Dr. Adams“While
defendant, that the defendant’sthe court findstheto representpointed

beforehand,defendantto thetheattorney explain proceedingscancurrent
theto understandunfold, will be ableso that the defendanttheyand as

process.”nature of the

opinion “wascompetencyDr.that Adams’sarguesThe defendant
attorney” and “neces­athe of second defenseappointmentonconditioned

not [suffi­counsel couldthat currenton his determinationsarily rested
with thedisagreeWeto theproceedings defendant].”theciently explain

in Dr.Nothingof Dr. opinion.Adams’scharacterizationdefendant’s
wasfindinghistestimony competencyhis indicates thatorreportAdams’s

Indeed, athaving attorneys.twoon the defendantconditionedspecifically
of hisprosecutor’s descriptiondisputeDr. did not thehearing,the Adams

as a “recommendation”:comment

know, well,are, veryyou deal with abstractionsA. Some people
prefer to beMany, many peopleto think in abstractions.like

know, ordinarilyyouis a which wequality,Concretenessconcrete.
work,concrete, work, mechanicalsimplefind in who dopeople

abilities, and Iof humanthing. rangeof It’s of thepartthat sort
a of able to do abstrac-beingdefendant has low levelthink this

justand it’s onementally range,it’s not in retardedtions. But the
qualities.of his

that ayourfor recommendationQ. Okay. And is that the basis
ofduringassist the course theattorney appointedbe tosecond

issues are to theto kind of the abstractexplaintrial what
on?goinga concrete handle on what’sdefendant so he has better

attorney kindhelp if an ofthought mightA. Yes. I that there’s
him, when notlistening gettingand and a sense of he’swatching

mightit. That him.something inquiring helpand aboutgathering

Thus, Heopinion, competent. simplyin Dr. the defendant wasAdams’s
to hisrequire extra time consult withmightthat the defendantobserved

help explaintoattorney mightthat a secondattorney, suggestedand
that anythingof trial. We do not concludeduringabstract issues the course

court’s thattestimony findingcontravenes the trialreportin Dr. Adams’s or
explain theattorney adequately proceedingscurrent couldthe defendant’s

Chen,State v. 148theyand as unfolded. Seeto the defendant beforehand
(2002)565, 568 findings supporteda trial court’s factual as(upholdingN.H.

record).by the
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Further, because the trial court not withwas faced uncontroverted
medical evidence of the defendant’s incompetence, there was no need for
the trial to forspecific accordingcourt delineate reasons more Dr.weight to

(“TheopinionAdams’s than Dr. Mart’s. See 148 atGourlay, weightN.H. 78
givento fortestimony (quotationbe ... is the trial court to determine.”

omitted)).
issue,all the competencyGiven evidence on the we cannot conclude that

no Therefore,reasonable fact finder could have as thefound trial court did.
we the that, deficits,defer to trial court’s determination in spite of his the

competentdefendant was and did not require attorney.a second See atid.
76 (affirming the trial findingcourt’s that the defendant was competent
despite the fact that parties’ experts agreedboth that the defendant

cognitive impairmentsuffered from fromstemming gunshota self-inflicted
head, abuse,towound his long-term prior disability).alcohol and a learning

Because the providesState Constitution at least as protectionmuch as
the circumstances,Federal Constitution under these see Gourlay, 148N.H.

77; 402,at 362Dusky, U.S. at we reach the same result under the Federal
Constitution as we do under the State Constitution.

III. Sufficiency the Evidenceof

The defendant AFSA,was convicted on three counts of stemming from
his sexual ofpenetration nightA.G. on the she returned from North
Conway.To convict the defendant of these charged,offenses as hadjurythe
to find that the defendant was a ofmember the same household as the

632-A:2, (“Avictim. See RSA I(j)(l) isperson guilty of the offelony
aggravated felonious sexual assault if personsuch inengages sexual

withpenetration person...another the years age[when]... victim is 13 of
or older and 16 .years ageunder of and . . the actor is a member of the

victim.”).same household as the At evidence,the close of the State’s the
defendant moved to dismiss the AFSA oncharges groundsthe that there

insufficientwas evidence that he was a member of A.G.’shousehold. The
trial court denied the motion. On appeal, the defendant asserts that the
trial court’s wasruling legally erroneous.

To successfully sufficiency evidence,challenge of the a defendant
fact,must thatprove no rational trier of all of the allviewing evidence and

reasonable light State,inferences from it in the most favorable to the could
beyondhave found aguilt Evans, 416,reasonable doubt. State v. 150 N.H.

(2003).424

The term “household member” is not indefined the statute. The
trial court did not define “household for jury,member” the but instead
instructed that the term “self-explanatory.”was previouslyWe have
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Hearns, (2004);226 Statev. 151N.H.Statedefine the term. Seedeclined to
(1994). juryofHearns, the use aupheldweInN.H. 37Paglierani,v. 139

that stated:instruction

in the same residencelivinga group personsA is ofhousehold
members includeunit. Householda economicmaintaining single

and contributesmember of andany participateswho is aperson
maya definitionof the household. Suchto the maintenance

of personcontrol aunder parental-typechildren who areinclude
include anota definition wouldparent.other than a Such

roomingin a house.or a tenant[boarder]

omitted). dictionary providesTheHearns, at (quotation151 N.H. 234-35
under the same roof andwho dwelldefinition of “household”: “thosethis

establishment; a unitspecif, compriseda socialfamily:a domesticcompose
THIRDdwellingin WEBSTER’Sliving place.”of the sametogetherthose

Dictionary 2002).ed.(unabridged1096New International

record, amplethere wasthe we conclude thatHaving reviewed
a member of the samethe time the defendant wasevidence that at relevant

ofin to the maintenanceas He and contributedparticipatedhousehold A.G.
every home. Thenightand his son at A.G.’sspentthe household. Both he

mother, Lisa, andan with A.G.’srelationshipwas in intimatedefendant
the incookingHe or with theoccasionally helpeddrove her to work. cooked

room, in as hersleptson in the same bedevening. The defendant’s A.G.’s
morningsin theboys day campThe took the tobrother. defendant two

“basically taking care ofwas at work. Lisa testified that he waswhile Lisa
ofpricehe the apay purchasethe kids.” He told Lisa that would half

outing Hamptonan to Beach. Thenecklace for A.G. He took A.G. on
figureto a father totryingtold Detective Riel that he was bedefendant

her did not treat hergiven giftshad her because father well.A.G. and

In focuses on the facts that hecontrary,to the the defendantarguing
children andrelationshipconcealed the nature of their from theand Lisa

for of time that the defendantthat A.G.was from the home most theabsent
The and his son werestaying persuaded.was there. We are not defendant

visitors,residents, Cypress apartment.not at the Streetoccasionalnightly
aFurther, in the short duration of victim’srecognized Paglierani,as we
at ThePaglierani,in is not 139N.H. 39.presence dispositive.the household

the attended afifteen-year-oldin that was a ward of state whovictim case
holidays in theThanksgiving and Christmasspentschool and theboarding

havejurythat a reasonable couldhome. Id. at 38.We concludeddefendant’s
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found that the victim was a of themember defendant’s household because
subjectshe parental-likewas to control family.while with the defendant’s

Id. at 39.
sum,In we hold that there was sufficient to asupportevidence

conclusion, doubt,beyond a reasonable that the defendant and the victim
were members of the same household.

Affirmed.

DALIANIS, C.J., LYNN, JJ.,and andHICKS concurred.
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